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PREFACE TO THE FOURTEENTH EDITION 


The special features of the fourteenth edition of this book are 

enumerated below. 
1. The amendments of the Companies Act in 1974 and 
1976 have been summarised under the topics and sub- 
headings of the subject. 
This edition has been revised and updated. 
Certain chapters have been reorganised. 
Amendments of statutes have been incorporated at 
appropriate places. 
5. A large number of leading cases have been cited and 
summarised. 
6. The cases decided by Supreme Court, Pay Council and 
Full Benches are marked in the footnotes. These judgments 
= are leading cases and should be noted by the students. 
T: The Index at the end of the book has been expanded. 
` During the last twenty-one years this book has satisfactorily met 
the needs of students reading for Commerce Degrees and for Professional 
Examinations. We hope that the present edition will continue to do so. 

We believe that the present edition will make Commercial Law 
more useful to the students and help them to have a comprehensive 
idea of the ever-changing Mercantile and commercial world. 

We have discussed the substantive provisions of the important 
Acts relating to Labour in a combined volume, viz., Commercial and 
Industrial Law. 

We hope that like the previous editions the present edition will 
have the co-operation of professors in different colleges. 

We express our thanks to Prof. (Mrs) Sreeradha Bose, M.Sc. and 
Miss Shyamali Sen Gupta, M.A. for helping the revision of this edition. 
We are indebted to Sri Prakash Chandra Bhattacharya and Sri Sripati 
Bhattacharya, _ directors of the World Press Private Ltd., to 
Sri Manindra Ghatak and to the staff of the World Press, for speedy 
printing, despite many adverse circumstances. 
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INTRODUCTION 


Chapter 
rep LAW 


DEFINITION OF LAW 


Rules of Conduct. The term Law is used to denote rules of 
conduct enforced by the State. People living in an organised society 
have to follow certain common rules, otherwise peaceful living is 
impossible. It is the function of the State to enforce these rules. 


Holland—According to Hollandt, Law is, “a rule of external 
human action enforced by the sovereign political authority”. From 
this definition it follows that there are three essential characteristics 
of law. 


1. Law is a rule relating to the actions of human beings. 

2. Law attempts to regulate the external actions of human beings. 

3. Law is enforced by the State. 

Woodrow Wilson—Woodrow Wilson? defines Law as follows : 
“Law is that portion of the established habit and thought of mankind 
which has gained distinct and formal recognition in the shape of 
uniform rules backed by the authority and power of the government”. 
This definition is practically the same as that of Holland. 

Anson—Rules regarding human conduct are necessary for peace- 
ful living as well as for progress and development. Anson? observes 
as follows: “The object of Law is Order, and the result of Order is 
that men are enabled to look ahead with some sort of security as to 
the future. Although human action cannot be reduced to the unifor- 
mities of nature, men have yet endeavoured to reproduce by Law 
something approaching to this uniformity.” 


COMMERCIAL LAW AND MERCANTILE LAW 


Definition. The laws of a country relate to many subj 
They include rules regarding inheritance and transfer of plover ae 
tionship between persons, crimes and their punishment, matters relatin 
to voting and election, as well as matters relating to industry trade 


1 Holland, Jurisprudence. 2 W. re, 
8 Anson, Law of Contract, oodrow Wilson, The State. 
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and commerce. The term Commercial Law or Mercantile Law is 
used to include only the last of the aforesaid subjects, viz., rules 
relating to industry, trade, and commerce. 


Commercial Suit. A commercial suit is defined by the rules of 
the Calcutta High Court as follows: “Commercial Suits include suits 
„arising out of the ordinary transactions of merchants, bankers, and 
\traders ; amongst others those relating to the construction of mercantile 
documents, export and import of merchandise, affreightment, carriage 
of goods by land, insurance, banking; mercantile agency and 
mercantile usages, and debts arising out of such transactions.” 

The Calcutta High Court’s definition of “commercial suit” is taken 
from English rules of civil procedure. According to this definition, 
‘a suit between merchants, bankers, and traders, relating to mercantile 
‘transactions is a commercial suit. It follows that all laws which must 
be referred to in order to decide such suits come within the scope 
of commercial law. Commercial law or mercantile law may therefore 


be defined as that part of law which regulates the transactions of the 
mercantile community. 


Scope. The scope of commercial law is fairly large. It includes 
the laws relating to contract, partnership, negotiable instruments, sale 
of goods, companies etc. 

It must be noted that there is no fixed line of division between 
commercial law and other branches of law, nor is there any conflict 
‘or contradiction between them. The law of contract, which is a very 
important part of commercial law, is applicable not only to merchants 
and bankers but also to other persons. When a merchant files a suit 
in a court of law the procedure is not materially different from that 
of other suits. When a trader commits an offence he is punishable 
under the criminal law exactly in the same way as any other person. 
The subjects studied under the heading of commercial law do not form 
a comprehensive code dealing with all aspects of mercantile activity. 
Commercial law deals with only those parts of law which are of special 
importance to the mercantile community. The same laws are appli- 
cable to other citizens under appropriate circumstances. 


SOURCES OF INDIAN COMMERCIAL LAW 


The commercial law of India is based upon statutes of th i 
iegislature, English mercantile law and Indian mercantile ine, BEC 
fied and adapted by judicial decisions, | 

Old decisions : Prior to 1872, English courts in India used to 
decide disputes by applying the personal law of the parties to the suit. 
Where both parties were Hindus, Hindu law and Hindu customs were 
applied. Where one party was a Hindu while the other was a non- 
Hindu, the personal law of the defendant was applied. Where the 

relevant personal law contained no rule relating to the matter in dispute, 


- 
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the judges used to apply English law because they considered that it 
was based upon equity and good conscience. In this way rules of 
English law came to be gradually incorporated into Indian judicial 
decisions and became part of Indian law. 

Changes: In 1872, the Indian Contract Act was passed. This 
act is more or less a codification of the English Common Law rules 
on the subject of contract. Since then a large number of statutes have 
been passed relating to matters coming within the scope of commercial 
law. As examples, the following Acts may be referred to: Negotiable 
Instruments Act (1887) ; Companies Act (1913 and 1956) ; Partner- 
ship Act (1932) ; Sale of Goods Act (1930). These Indian statutes 
are based upon the corresponding English statutes. 

Sources: The sources from which the rules of Indian Commer- 
cial Law have been derived are stated below. 

1. Statutes of the Indian Legislatures. The legislature is the 
main source of law in modern times. In India, the Central and the 
State legislatures possess law making powers and have exercised their 
powers extensively. The greater part of Indian commercial law is 
statutory. 

2. English Mercantile Law. Many rules of English Mercantile 
Law have been incorporated into Indian Law through statutes and 
judicial decisions. English Mercantile Law is a mixture of diverse 
elements. It contains rules originating from the following sources : 

(i) Maritime usages which developed during the 14th and 
the 15th centuries among merchants trading in the 
European ports. These usages are known as Lex Merca- 
toria. 

Gi) Rules which developed by custom in England and which 
constitute what is called the English Common Law. 

(iii) Rules of Roman Law. 

(iv) Rules of Equity, i.e., rules which were applied by English 
Courts of Equity in cases where the common law rules 
were considered harsh and oppressive. 

(v) Statutes of the British Parliament. 

3. Judicial Decisions. Judges interpret and explain statutes. 
Rules of equity and good conscience are incorporated into law through 
judicial decisions. Whenever the law is silent on a point, the judge 
has to decide the case according to his idea of what is equitable. Prior 
to 1947, the Judicial Committee of the Privy Council of Great Britain 
was the final court of appeal for Indian cases and its decisions were 
binding on Indian courts. After independence, the Supreme Court 
of India is the final court of appeal. But decisions of the superior 
English courts like the Courts of Appeal, Privy Council, and the House 
of Lords, are frequently referred to as precedents- which might be 
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good conscience. 


4. Custom and Usages. A customary rule is binding where it 
is ancient, reasonable, and not opposed to any statutory rule. 


z A cus- 
tom becomes legally recognised when it is accepted by a court and is 
incorporated in a judicial decision. 


followed in interpreting Indian statutes and as rules of equity and 
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BOOK I. LAW OF CONTRACT 


Chapter THE ESSENTIAL 
1 ELEMENTS OF CONTRACT 


- Object and Scope. The Law of Contract deals with agreements 
which can be enforced through courts of law. 

The Law of Contract is the most important part of commercial 
law because every commercial transaction starts from an agreement 
between two or more persons. 

According to Salmond* a contract is “an agreement creating 
and defining obligations between the parties”. According to Sir 
William Anson?, “A contract is an agreement enforceable at law 
made between two or more persons, by which rights are acquired by 
one or more to acts or forbearances on the part of the other or 
others”. 

The object of the Law of ,Contract is to introduce definiteness 
in commercial and other transactions. How this is done can be 
illustrated by an example. X enters into a contract to deliver 10 tons 
of coal to Y on a certain date. Since such a contract is enforceable 
by the courts, Y can plan his activities on the basis of getting the coal 
on the fixed date. If the contract is broken, Y will get damages from 
the court and will not suffer any loss. 

Sir William Anson observes as follows: “As the law relating 
to property had its origin in the attempt to ensure that what a man 
has lawfully acquired he shall retain, so the law of contract is intended 
to ensure*that what a man has been Jed to expect shall come to pass ; 
and that what has been promised to him shall be performed.” 

The Indian Contract Act of 1872 (Act IX of 1872) lays down 
certain general rules regarding contracts. The Act is not exhaustive. 
er Acts relating to particular types of contracts, e.g., the 
ments Act, the Transfer of Property Act, etc. 

not affect any usage or custom of trade, 
tract not inconsistent? with the provisions 


ere are oth 

Negotiable Instru 

The Contract Act does 

Gr any incident of any con 
of the Act—See. 1. 

Definition of Contract. 

Act provides that, “An agreem 


Section 2 (h) of the Indian Contract 
ent enforceable by law is a contract.” 


2 
1Salmond, Jurisprudence. Anson, Law of Contract. 


ñ f 3. Contradictor 
1. Kep Z. Mon etoi pee q 
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eement comes into existence whenever one or more persons 
Saha Aane or others, to do or not to do something. “Every 
promise and every set of promises, forming the consideration for each 
other, is an agreement.” —Sec. 2 (e). Some agreements cannot be 
enforced through the courts cf law, e.g., an agreement to play cards 
or go to a cinema. An agreement, which can be enforced through 
the courts of law, is called a contract. 

The Essential Elements of a Contract. An agreement becomes 
enforceable by law when it fulfils certain conditions. These condi- 
tions; which may be called the Essential Elements of a Contract, are 

xplained below. 
Sa 1. Ofjer and Acceptance. There must be a lawful offer by one 
party and a lawful acceptance of the offer by the other party or 
parties. The adjective “lawful” implies that the offer and acceptance 
must conform to the rules laid down in the Indian Contract Act 
regarding offer and acceptance. (See ch. 2). : 3 

2. Legal Relationship. There must be an intention (among 
the parties) that the agreement shall result in or create legal rela- 
tions. An agreement to dine at a friend’s house is not an agreement 
intended to create legal relations and is not a contract. But an agree- 
ment to buy and sell goods or an agreement to marry, are agreements 
intended to create some legal relationship and are therefore contracts, 
provided the other essential elements are present. (See ch. 3). 

3. Lawful Consideration. Subject to certain exceptions, an 
agreement is legally enforceable only when each of the parties to it 
gives something and gets something. An agreement to do something 
for nothing is usually not enforceable by law. The something given 


The consideration 
(not doing something) 
ing. Consideration may be 
e). It may also be present or 


r are valid which are “lawful”. 
(What is meant by “lawful consideration” is discussed in ch. 8). 


pacity arises from minority, lunacy, 
If any of the parties 

to the agreement suffers from any such disability, the agreement is 

Cases. (See ch. 6). 


nforceable, an agreement 
must be based on the free consent of all the patties. ‘There is 


absence of genuine consent if the agreement is induced by coercion! 
undue influence, mistake, misrepresentation, and fraud. A person 
guilty of coercion, undue influence etc. cannot enforce the agreement. 
The other party (the aggrieved party) can enforce it, subject to rules 
laid down in the Act. (See ch. 7). 


n Alpllicatian of fores. 
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6. Legality of the object. The object for which the agreement 
has been entered into must not be illegal, or immoral or opposed to 
public policy. (See ch. 8). 

1. Certainty. The agreement must not be vague.' It must be 
possible to ascertain the meaning of the agreement, for otherwise it 
cannot be enforced. (See ch. 8). 

8. Possibility of performance. The agreement must be capable 
of being performed. A promise to do an impossible thing cannot be 
enforced. (See ch. 8). 

9. Writing and registration. An oral contract is a perfectly 
good contract, except in those cases where writing and/or registration 
is required by some statute In India writing is required in cases of 
lease, gift, sale and mortgage of immovable property ; negotiable 
instruments ; memorandum and articles of association of a company 
etc. Registration is compulsory in cases of documents coming within 
the purviewSof Section 17 of the Registration Act, e.g. mortgage 
deeds covering immovable property. The terms of an oral contract 
are sometimes difficult to prove. Therefore important agreements 
are usually entered into in writing even in cases where writing is not 


compulsory. 

Conclusion. The elements mentioned above must all be present. 
If any one of them is absent, the agreement does not become a contract. 
An agreement which fulfils all the essential elements is enforceable by 
law and is called a contract. From this it follows that, every contract 
is an agreement but all agreements are not contracts. 

Every contract gives rise to certain legal obligations or duties on the 
part of the contracting parties. The legal obligations are enforced by 


the courts. 4 
The Indian Contract Act contains rules regarding each of the 
elements mentioned above. These rules are discussed in the subse- 


quent*chapters. 


EXERCISES 


Explain the essential elements of a contract. (C.U. B.Com. ‘71, "5, 


s are agreements.” 


n 

7 

a nts are not contracts, but all contract: 
(C.U. 


ie ants ; 
Diek T HEEL explaining essential elements of a valid contract. 
B.Com, '69, '74; Hons. '73). 


|, E=. Indictinet 2. Warta] Law 3. Scope 


4 Puty 5. Footing 
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DEFINITIONS 


All contracts are made by the process of a lawful ofler by one 
party and the lawful acceptance of the offer by the other party. X 
says to Y, “Will you buy my house for Rs. 50,000 ?” This is an offer. 
T£ Y says, “Yes”, the offer is accepted and a contract is formed. 


Proposal. An “offer” involves the making of a “proposal”. The 
term proposal is defined in the Contract Act as follows : When one 
person signifies to another his willingness to do or to abstain from 
doing anything, with a view to obtaining the assent of that other to 
Such act or abstinence, he is said to make a proposal.” —Sec. 2 (a). 


Offer. A proposal is also called an offer. The promisor or the 


person making the offer is called the offeror. The person to whom the 
offer is made is called the offeree. 


Promise and Acceptance. “When the person to whom the 
proposal is made signifies his assent thereto, the proposal is said to be 
accepted. A proposal when accepted becomes a promise.” —Sec. 2 (b). 

“The person making the proposal is called the ‘promisor’ and 


the person accepting the proposal is called the ‘promisee’.”— 
Sec. 2 (c). 


Examples of offer and acceptance : 


G) X offers to sell his motor car to Y at the price of Rs. 5,000. This 
is a proposal. X is the promisor or the offeror. Y is the offeree. 
If Y agrees to buy the car at the price stated, Y becomes the pro- 

. misee or the acceptor, There is a contract. 

(ii) P puts up a notice offering to pay a reward of Rs. 5 to any student 
who finds out and returns a book lost in the college. Q, a student, 
reads the notice and then finds and brings the book to P, P’s 

.,, Notice is an offer and Q is the acceptor. There is a contract. 

(iii) A transport company runs tramway cars along the streets. This 

pany to carry passengers at the scheduled 


1! e Ton accepted when a passenger gets up on a tram 
with the intention of becoming a piece p E 


EFFECT OF OFFER AND ACCEPTANCE 


Offer alone and acceptance alone are “inactive”, “inert? or “power- 
less”. When separate they cannot lead to 


1 the formation of a contract. 
But an offer together with acceptance leads to a contract which is 
8 
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enforceable by the Court, provided the other essential elements of 
contract exist. How a contract is formed can be illustrated by an 
example. The materials in a gunpowder (like sulphur, iron fillings, 
etc.) by themselves are powerless, but when a light is applied to the 
materials, an explosion occurs. Similarly offer and acceptance together 
can explode, leading to the formation of a valid contract. Of course 
there may be disqualifications of either offer or acceptance, in which 
cases no contract will be formed. The following quotation explains 
the matter. “Acceptance is to offer what a lighted match is to a train 
of gunpowder. It produces something which cannot be recalled or 


. undone. But the power may have lain till it has become damp or the 


man who laid the train may remove it before the match is applied. ‘So 
an offer may lapse for want of acceptance or be revoked before 
acceptance. Acceptance converts the offer into a promise and then 
it is too late to remove it.” (Anson). 


OFFER 


Rules regarding offer. The Contract Act contains various rules 
regarding offer or proposal. They can be summed up as follows : 

1. An offer may be express or may be implied from the circums- 
tances. An offer may be made in two ways: (i) by words, spoken 
or written and (ii) by conduct. When an offer is made by stating so 
in words or in writing, it is called an Express offer. When an offer 
is implied from the conduct of a person, it is called an Implied offer. 
Examples (i) and (ii) in the last page, are cases of express offer. 
Example (iii) is a case of an implied offer. (See p. 8). | 

“In so far as the proposal or acceptance of any promise is made 
in words, the promise is said to be express. In so tis such pro- 
posal or acceptance is made otherwise than in words, the promise is 

$ ESP Aa 
a > ies oes ee made to a definite person ; to some definite 
class ‘of persons ; or to the world at large. Examine We is an oier 
to a definite person; example (ii) is an o Saa w e nite dass o 
persons ; and example (iii) is an offer to the wor a FER Ca ds 

3. The terms of the offer must be ete ‘Sav Pe Š ml 
give you some money ‘f you marry Z”: Wes Ae eed T 
can be accepted, because the amount of money p 
T i ion i . A distinction 

I 1 ment of intention is not an offer. [ ctio 
is rye Deen an “offer” and ʻa sapai ofpiutentiont. 
Price-lists and catalogues, and enquiries foni customers Mane Amery] 


Offers. 
5 ; They are not regarded as Offers but as 
foes of aS mase offers. An advertisement in a newspaper 
itation to others orded that it amounts to an offer. But 


or e so Wi a invitati 
ies L ent is considered to be an invitation to make 


10 LAW OF CONTRACT 


Exambles : x 

( A label on an article in a shopkeeper’s showcase stating ‘price 
Rs. 5’ is considered to be the expression of an intention to sell the 
article at Rs, 5. It is not an offer to the world at large which can 
be accepted by anybody. The intending purchaser who wishes to 
buy the article is the proposer. The shopkeeper may or may not 
accept the proposal. The same rule applies to price-list and 
catalogues. Fisher v. Bells 

(ii) A quotation of prices is not an offer, but an invitation for offers. 
Mylappa Chettiar v. Aga Mirza Mohamed Shirazee.2 This is true ot 
many common forms of adyertisement. 

(iii) A newspaper advertisement inviting applications for a job or 
inviting tenders for some work is not an offer. It is only an 
invitation to make offers. The Speen who reply to the adver- 
tisement are the proposers or offerors. The adyertiser is free to 
accept any one of the applications, 

(iv) H telegraphed to F asking the latter to inform him whether he 
would sell Bumper Hall Pen and if so at what price. F informed 

» H that the lowest price was £900 but did not say that he was 
willing to sell at that price. H telegraphed that he would buy 
at that price. F gave no reply to the telegram. Held, there was 
no contract because neither the question of H nor the reply of 
F constituted an offer. Harvey y. Facey.8 

(v) When particular goods are advertised for sale by auction the 
auctioneer does not contract with any one who attends the sale, 


intending to purchase those goods, that they shall be actually put 
up for sale. Harris v. Nick art a A rai i; a 


5. An offer must be communicated to the offeree. A person 
cannot accept an offer unless he knows of the existence of the offer. 
P offers a reward to anyone who returns his lost dog. Q finding the 
dog brings it to P without having heard of the offer. Held, he was 
not entitled to the reward. Fitch v. Snedaker.® In this case it was 
argued that a man cannot accept an offer without intending to do so, 
and he cannot intend to accept an offer of which he was ignorant. 
In Lalman v. Gauri Dutt, G sent his servant L in search of his missing 
nephew. Subsequently G announced a reward for information con- 
cerning the boy. L brought back the missing boy, without having 
known of the reward. Held, there was no contract between L and G 
and the reward cannot be claimed. 

[Communication of Offer and Acceptance.—See p. 14.) 

6. I An offer may be conditional. An offer may be made subject 
to certain conditions. In such cases, the conditions must be eni 
communicated to the offeree. If a person accepts an offer Without 
knowledge of the conditions, the offeror cannot claim fulfilment ot 
the conditions. But if the conditions are clearly written or expressed 
and should have been known to the offeree, he cannot plead ignorance 
of the conditions. A 


1(1961) 1 Q.B. 394 2(1919) 37 Mad. 
n A.C. 552 11879) it me Qç i a 
530 N.Y. 248 911 A. L. J. 489 
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Examples : 
(G) X agreed to buy goods from Y and signed an order form given by 


Y containing a number of clauses in small print, without reading 
them. Held, clauses were binding on X. L’Estrangé v. Graucob 
Ltd. 

Æ (i) T, who could not read, took an excursion ticket on the railway. 
On the front of the ticket was printed “for conditions see back”. 
One of the conditions was that the railway company would not be 
liable for personal injuries to passengers. T was injured by a 
railway accident. Held, T was bound by the conditions and could 
not recover any damages. Thomson v. L. M. & S. Rly.8 , 

(iii) M purchased from a shipping company a ticket which was in the 
French language. At the end of the ticket there was a notice in 
red letters containing a number of conditions including a condition 
that the company will not be liable for any damage of the passenger's 
luggage. The ship was wrecked by the fault of the company’s 
servants and luggage was lost. M sued the company for damages. 
M stated that he did not understand the French language and the 
conditions of the ticket had not been explained to him. It was 
held that M had reasonable notice of the ‘conditions, and that it 
was his own fault if he did not make himself acquainted with them, 
Mackillican v. Compagnie etc.9 ' 4 ; 

(iv) R booked her passage on a ship and received a ticket folded in 
such a way that no writing was visible. On the ticket were printed 
certain conditions is small type, one of which was that the ship- 
owner's liability was limited to $100. R knew that there was 
printing on the ticket but did not know that the printing related 
to, conditions of the contract. Held, R was not bound by the 
conditions as she did not know of their existence, and having regard 
to the smallness of the type in which they were printed, the 
absence of calling of attention to them, the shipowner had not 
given reasonable notice of them. Richardson v. Rowntree. 


When conditions are binding: From the above cases it 
follows that if there are special conditions in an offer, they must be 
Stated in such a manner that the attention of the offeree is drawn to 
them. If this is done, he is bound by the conditions even if he does 


not actually know what they are. 
ACCEPTANCE 


ted only by the person 
ccept? An offer can be accep y ) 
or asas fer ator the offer is intended. An offer made to a Dart 
cular person can only be accepted by him because he is the only 
Berson. intended to accept. An offer made S a claas of herons can 
be acc by any member of that class. ¿An offer made to 
World seg ral be accepted by any person whatsoever. > pok 
his busi to Y without disclosing the fact to his customers. sen 
an CEES ds to X by name. Y received it and sent a letter 
of eea Held there was no contract beween Y and Z because 
: ; 
never made any offer to Y. Boulton v. Jones. 
7 (1984) 2 K.B. 394 3 {rags AA au 
9 (1880) 6 Cal. 227 
2(1857) E.R. 232 
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Rules regarding acceptance. "The acceptance of an offer to be 
legally effective must satisfy the following requirements : re, 

1. Itsmust be an absolute and unqualified acceptance of all th 
terms of the offer—Sec. 7(1). If there is any variation, even on a 
unimportant point, between the terms of the offer and the terms o 
the acceptance, there is no contract. 


Examples : i x 
sor (i) M offered land to N at £280. N replied accepting and enclosing 
£80, and promising to pay the balance by monthly atmen s S 
£50. Held, there was no contract, as ere was no unquali 
acceptance, Neale v. Merrett.3 à 
Gü) P offered to buy Q's mare on Q giving a guarantee that fhe mate 
Was quiet in harness. Q guaranteed that the mare was quie in 
double harness”. Held, no acceptance. Jordan v. Norton: 


2. Conditional Acceptance. In accordance with English law as 


well as with the terms of the Contract Act, an acceptance _ with a 
variation is no acceptance ; it is simply a counter-proposal, which must 
be accepted by the original promisor before a contract is made. X 
offered to sell his house for Rs. 12,000. Y said, “accepted for 
Rs. 10,000.” This is not an acceptance but a counter offer or counter 
proposal. Kundan Lal v. Secretary of State ; Hyde v. Wrench. 

But an acceptance will not become conditional if an immaterial 
term is added or if there occurs any misunderstanding between the 
parties for the interpretation of collateral terms. 

Contracts subject to condition: There are cases where an 
“immediate binding contract is formed although some of the parties’ 
tights and obligatons may be dependent upon the happening of a 
particular event. For example, the agreement may contain such a 
term as ‘subject to the purchaser’s solicitors approving the title.” 


Smith v. Butler (Anson—Law of contract, p. 54.) 


3. The acceptance must be expressed in some usual or reson- 
able manner—Sec. 7(2). The offeree may express his acceptance by 
word of mouth, telephone, telegram or by post. These are the usual 


methods of communicating acceptance to the offeror. [Communica- 
tion.—See p. 14.] 


An offer may also be accepted by conduct, 
what the offeror wants him to do, there is acceptance of the offer by 
conduct. Section 8 of the Act states that, “Performance of the condi- 
tions of a proposal or the acceptance of any consideration for recipro- 


cal promise which may be offered with a proposal, is an acceptance 
of the proposal.” 


If the offeree does 


3 (1930) W.N. 189 4 (1838) 4 M. & W. 155 
5(1939) 14 Luck, 710 6 (1840) 3 Bev. 334 
7 (1900) 1 Q.B. 694 
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Examples : x 
G) P offers to buy Q’s bicyle at Rs. 50. Q may accept this offer by 


stating so orally or through telephone or by writing a letter or by 
sending a telegram to that effect. 

(i) T offers to pay S Rs. 50 if he would jump from the first floor of a 
house to the ground floor. S jumps down from the first floor to 
the ground floor. The offer has been accepted by conduct. 

(iii) A company offered £100 to anyone who contracted influenza after 

x using hein smoke ball 3 times daily for 2 weeks. Mrs. Carlill 
used the smoke ball but nevertheless got influenza. She claimed 
the reward. The company objected, that she should have notified 
them of her acceptance of the offer. Held, the use of the smoke 
ball by Mrs. Carlill constituted acceptance of the offer by conduct, 
and no formal notice of acceptance was “necessary. Carlill v. 
Smoke Ball Company.8 W 

(iv) A widow invited her niece to stay with her in her residence and 
promised to settle on her a particular immovable property. The 
niece stayed with her in her residence till her death. Held, (by 
the Privy Council) that the niece was entitled to the property 
because she had accepted the aunt's offer by going to her residence 
and staying with her as desired. V. Rao v. A. Rao® 


4. Mental acceptance or uncommunicated assent does not result 
in a contract. No contract is formed if the offeree remains silent 
and does nothing to show that he has accepted the offer. Acceptance 
must be communicated to the offeror or shown by conduct. 


Ex g $: 

gape: (i) F offered to buy, B’s horse for £30, saying “If I hear no more 
about him I shall consider the horse as mine at £30." B did not 
reply. Held, there was no contract because there was no com- 
munication of acceptance. Mental acceptance or uncommunicated 
assent does not result in a contract. Felthouse v. Bindley1 


ñ srson received an offer by letter; he wrote on ‘the letter 
go S put the letter in his drawer and forgot all about it. 
Held there was no contract because the other party was not 


informed. Brogden v. Metropolitan Rly. Go.2 


5: e of acceptance. Where the promisor prescribes a 
EAE mee bf dae the offeree must follow that particular 
Mode of acceptance. For example, if the offeror says, “acceptance to 

sent by telegram”, the offeree must send a telegram. If the offeree 
fails to follow the prescribed mode of acceptance, the proposer may, 
Within a reasonable time after the acceptance Is hae eat ss, an 
insist that the proposal be accepted in the prescribe manne. om no 
Otherwise. But if the proposer does not insist upon w e s s ue 
acceptance as actually communicated —Sec. 7(2). Res 
ndian law the proposer has the option of waiving compliance with the 
Prescribed mode of acceptance. 

9 (1916) $9 Mad 509 (Privy Ceuncil) 


8 (1893) 1 Q.B. 256 9(1916 
101862 II BNS. 869 2(1877) A.C. 666 


£50. Held, there was no contract, as there was no unquahnec 
acceptance. Neale v. Merrett.3 i A 
(ii) P offered to buy Q’s mare on Q giving a guarantee that the joer 
was quiet in harness. Q guaranteed that the mare was sia in 
double harness”. Held, no acceptance. Jordan v. Norton: 


. 


2. Conditional Acceptance. In accordance with English law as 
well as with the terms of the Contract Act, an acceptance with a 
variation is no acceptance ; it is simply a counter-proposal, which must 
be accepted by the original promisor before a contract is made. X 
offered to sell his house for Rs. 12,000. Y said, “accepted for 
Rs. 10,000.” This is not an acceptance but a counter offer or counter 
proposal. Kundan Lal v. Secretary of State’ ; Hyde v. Wrench.® 

But an acceptance will not become conditional if an immaterial 
‘term is added or if there occurs any misunderstanding between the 
parties for the interpretation of collateral terms. 

Contracts subject to condition: There are cases where an 
“immediate binding contract is formed although some of the parties’ 
tights and obligatons may be dependent upon the happening of a 
particular event. For example, the agreement may contain such a 
term as ‘subject to the purchaser’s solicitors approving the title.” 
Smith v. Butler." (Anson—Law of contract, p. 54.) 

_ 3. The acceptance must be expressed in some usual or reson- 
able manner.—Sec. 7(2). The offeree may express his acceptance by 


word of mouth, telephone, telegram or by post. These are the usual 
methods of communicating acceptance to the offeror. [Communica- 
tion.—See p. 14] 


An offer may also be accepted by conduct. If the offeree does 
what the offeror wants him to do, there is acceptance of the offer by 
conduct, Section 8 of the Act states that, “Performance of the condi- 
tions of a proposal or the acceptance of an 


[ y consideration for recipro- 
cal promise which may be offered with a proposal, is an rus 
of the proposal.” 


3 (1930) W.N. 189 4 (1838) 4 M. & W. 155 
5 (1939) 14 Luck, 710 6 (1840) 3 Bey. 834 
7 (1900) 1 Q.B. 694 


and no formal notice of acceptance was necessary. Carlill V. 
Smoke Ball Company.8 

(iv) A widow invited her niece to stay with her in her residence and 
promised to settle on her a particular immovable property. The 
niece stayed with her in her residence till her death. Held, (by 
the Privy Council) that the niece was entitled to the property 
because she had accepted the aunt’s offer by going to her residence 
and staying with her as desired. V. Rao v. A. Rao. 


4. Mental acceptance or uncommunicated assent does not result 
in a contract. No contract is formed if the offeree remains silent 
and does nothing to show that he has accepted the offer. Acceptance 
must be communicated to the offeror or shown by conduct. 


Examples : : 

(ü F offered to buy, B' horse for f30, saying “If I hear no more 

about him I shall consider the horse as mine at £30.” B did not 

reply. Held, there was no contract because there was no com- 

munication of acceptance. Mental acceptance or uncommunicated 
assent does not result in a contract. Felthouse v. Bindleyt 

y G) A person received an offer by letter; he wrote on ‘the letter 

“accepted”, put the letter in his drawer and forgot all about it. 

Held there was no contract because the other party was not 


informed. Brogden v. Metropolitan Rly. Co2 


ce. Where the promisor prescribes a 


Particular mode of acceptance, the offeree must follow that particular 
if the offeror says, “acceptance to 


mode of acceptance. For example, 
sent by telegram”, the offeree must send a telegram. If the offeree 
of acceptance, the proposer may, 


fails to follow the prescribed mode a ° i 
Within a reasonable time after the acceptance 1S communicated to him, 


insist that the proposal be accepted in the prescribed manner and not 
t insist upon it, he accepts the 


Otherwise. But if the proposer does no 

acceptance as actually Pommaunicated.— Sec. 7(2). Thus, under the 
ndian Jaw the proposer has the option of waiving compliance with the 
Prescribed mode of acceptance. 


5. The mode of acceptan 


8 (1898) 1 Q.B. 256 9 (1916) 39 Mad 509 (Privy Council) 
1 (1862) I enpe] 201877) A.C, 666 
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Esaupa a X offers to buy a certain quantity of coal from Y at a certain price and 
“asks Y to send a telegram if he accepts. Y writes a letter apange 
the offer. X may insist on a telegram from Y; but if X does not 

insist, the acceptance is good. 


6. When acceptance is complete. .Section 4 of the Contract Act 
lays down that the communication of an acceptance is compete a 
against the proposer, when it is put in a course of transmission to him, 
so as to be out of the power of the acceptor; and as against the 
acceptor, when it comes to the knowledge of the proposer. 


Examples : 


(ü) A proposes, by letter, to sell a house to Bata conan prite ane 
communication of the proposal is complete when rece: 
letter, 


(i) B accepts A’s proposal by a letter sent by post. me communa 
tion of the acceptance is complete,—as against A, w a the le 
is posted, as against B, when the letter is received by 4. 


7. The acceptance must be made while the offer is in force, i.e., 
before the offer has been reyoked or the offer has lapsed. How an 
‘offer is revoked is described below. (See p. 16). 

` 


COMMUNICATION OF OFFER AND ACCEPTANCE 


. , Section 3 of the Contract Act states as follows: “The commu- 
nication of proposals, the acceptance of proposals, and the revocation 
of proposals and acceptances, respectively, are deemed to be made 
by any act or omission of the party proposing, accepting or revoking 
by which he intends to communicate such proposal, acceptance or 


revocation or which has the effect of communicating it.” 


How is an Offer to be Communicated? An offer may be 
communicated to the offeree or offerees by word of mouth, by writing 
or by conduct. A written offer may be contained in a letter or a tele- 
gram. A circular or advertisement or a notice may be written in 
such a language that it amounts to an offer, A tramway car and a 


bus going along a street and picking up Passengers are examples of 
offers by conduct. + 


Section 4 states : 
plete when it comes to 
made.” . 


How is an Acceptance to be Communicated? See para 3, p. 12. 


Offer and Acceptance by Post. An offer may be made by post. 
An offer may also be accepted by post, if there is no other mode of 
acceptance specially prescribed by the Proposer. When a proposal 
is made through the post, the post office is by implication the agent 


“The communication of a proposal is com- 
the knowledge of the person to whom it is 
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of the proposer. -Therefore a letter of acceptance duly addressed and 
Posted is sufficient acceptance even though the letter does not actually 
reach the proposer. (Notice to an agent is considered to be notice to 
the principal). The letter must, however, be correctly dedressed. 


The letter must be actually posted. It is not enough to give it to 


somebody to post. See example (ii) in para 6, above. 


Example : 

x G applied for shares in a company. A letter of allotment was posted 
but the letter did not reach G. Held there was a binding contract 
and G was a shareholder of the company. Household Fire 


Insurance Co. v. Grant3 


Offer and Acceptance through Telephone. Offer and acceptance 
can be communicated through the telephone. But there are certain 
conditions regarding oral communication, It has been held that the 
offer and acceptance must be audible, heard and understood. If 
these conditions are satisfied and the other essential elements of 
contract exist, the parties are bound through a telephone conversation. 
The High Court judgment about this matter is quoted below. “Now, 
when the parties negotiate a contract orally in the presence of each 
other or over telephone and one of them makes an oral offer to the 
other, it is plain that an oral acceptance 1s expected, and the acceptor 
must ensure that his acceptance is audible, heard and understood by 
the offer. ‘The acceptance in such a case must be by such words which 
have the effect of communicating it”. Kanhaiylal v. Dineshwar 4 


i held that communication, sent 
In an English court it was held that a i 

thro inter machine in the office, is valid. A 

SU en ption to the general rule that 


Contract made by ‘telex’ was no exce t 
acceptance is ot complete until communicated. Entores Ltd. v. 


iles. Far Eastern Corporation. 
z - 


OPTIONS 


th An option is a condition a 
e! . 
oara tne onerat a DOB Tas ithin six months at a certain 


Price. This is a contract binding upon £ to à I 
house at the aereed price at any time within six months. A promise 
ave for a certain time is not binding 


59. MP. 234 
a (1877) 4 Ex. D. 216 4 AIR 1959 
(1955) 2 Q.B. 327 € 


communication of the proposal is complete wien 2 Se TaT 

letter. we 
(i) B accepts A’s proposal by a letter sent by post. ihe communia 

tion of the acceptance is complete, —as against A, W a 

is posted, as against B, when the letter is received by 4. 


7. The acceptance must be made while the offer is in force, i.e., 
before the offer has been revoked or the offer has lapsed. How an 
‘offer is revoked is described below. (See p. 16). 


` 


COMMUNICATION OF OFFER AND ACCEPTANCE 


À Section 3 of the Contract Act states as follows: “The commu- 

“nication of proposals, the acceptance of proposals, and the revocation 
of proposals and acceptances, respectively, are deemed to be made 
by any act or omission of the party proposing, accepting or revoking 
by which he intends to communicate such proposal, acceptance or 
revocation or which has the effect of communicating it.” 


How is an Offer to be Communicated? An 
communicated to the offeree or offerees by word of mo 
or by conduct. A written offer may be contained in a 
gram. A circular or advertisement or a notice may be written in 
such a language that it amounts to an offer. A tramway car and a 
bus going along a street and picking up Passengers are examples of 
offers by conduct. > 


offer may be 
uth, by writing 
letter or a tele- 


Section 4 states: “The communication of a proposal is com- 
plete when it comes to the knowledge of the person to whom it is 
made.” 


How is an Acceptance to be Communicated? See para 3, p. 12. 
Offer and Acceptance by Post. An offer may be made by post. 
An offer may also be accepted by post, if there is no other mode of 


acceptance specially prescribed by the proposer. »When a proposal 
is made through the post, the post office is by implication the agent 


ee es — Cy Z 


can be communicated through the telephone. But there are certain 
conditions regarding oral communication. It has been held that the 
offer and acceptance must be audible, heard and understood. If 
these conditions are satisfied and the other essential elements of 
contract exist, the parties are bound through a telephone conversation. 
The High Court judgment about this matter is quoted below. “Now, 
when the parties negotiate a contract orally in the presence of each 
other or over telephone and one of them makes an oral offer to the 
other, it is plain that an oral acceptance is expected, and the acceptor 
must ensure that his acceptance is audible, heard and understood by 
the offer. ‘The acceptance in such a case must be by such words which 
have the effect of communicating it”. Kanhaiylal v. Dineshwar d- 


Chandra.* 

In an English cow 
through a telex or a tel 
Contract made by ‘telex’ was no exce 
acceptance is not complete until co 

iles. Far Eastern Corporation. 


rt it was held that a communication, sent 
eprinter machine in the office, is valid. A 

ption to the general rule that 
mmunicated. Entores Ltd. v. 


. 


OPTIONS 


An option is a conditional contract to do something. Suppose 
that P the owner of a house, agrees in consideration of Ta 200, to 
8ive i house Within six months at a certain 

C ay oo y i P to allow Q to purchase the 


price. This i inding upon 
: s is a contract binding upon £ !O & I 
time within six months. A promise 


Ouse at the agreed price at any ; months romi 
eep an offer beh to acceptance for a certain time is not binding 
t the proposer unless there js a consideration separately given for 
at promise, as in the example given above. 
3 (1877) 4 Ex. D. 216 4 AIR 1959 M.P. 234 
5 (1955) 2 Q.B. 327 
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STANDING CONTRACTS AND OPEN PROPOSALS 


Contracts for the supply of goods over a period of time are 
sometimes so worded that the buyer has an option as regards the 
quantity to be purchased and the time of purchase. Such contracts 
are called “Standing Contracts” or “Open Proposals”. 


Pxampie i P signed a tender addressed to the London County Council, agreeing, 
th on acceptance, to supply all the goods specified in the schedule, to 

the extent ordered. The tender was accepted but the L.C.C, did not 

order any goods. Held, the L.C.C. was not bound to order, any 

goods, but if it did so, P was bound to deliver the goods as and 

when ordered. Percival Ltd. v. L.C.C.6 


In such cases as above, a contract comes into existence when a definite 
quantity is ordered. Bengal Coal Co. v. Wadia.7 


VY REVOCATION 


Revocation of an Offer. When does an Offer Lapse? An offer 
comes to an end, and is no longer open to acceptance under the 
following circumstances.—Sec. 6, 


1. By notice. If the offeror 


But any time before this ha ens, 
the offer may be revoked. A proposal is sent by X to Y td is 


accepted by Y by letter. The proposal might have been revoked any 
time before the letter of acceptance was posted but it cannot be revoked 


es not take effect until i ithi 
the knowledge of the offeree. wit comes within 


2. By lapse of time, When the Proposer prescrib : 
within which the Proposal must be accepted t P: es a ,time 
soon as the time expires, Pted, the proposal lapses as 


3. After expiry of reasonable time. If i 
Ó ° no time has been 
prescribed, the proposal lapses after the expiry of a reasonable time. 
What is reasonable time will depend on the Circumstances of the case. 
Exambla: n oA J es 
n 8th, June, offered to t i P 
letter of allotment on 28rd November. Me a e seco daa 


6 (1918) 87 L.J.K.B. 677 7 (190 
s 11868) L.R. 1 Ex. 109 (1900) 24 Bom, 97 


‘the acceptance once he had pos 
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it 4. By failure of a condition precedent. An offer lapses by the 
ailure of the acceptor to fulfil a condition precedent to acceptance, 
where such a condition has been prescribed. 


Example : 
P says to Q, “I will sell my house at Delhi to you for Rs, 50,000 it 
you are married”. The offer cannot be accepted until and unless 


Q is married, 


. 5. By death or insanity. An offer lapses by the death or 
insanity of the proposer, if the fact of his death or insanity comes to 


the knowledge of the acceptor before acceptance. 
_ 6. By refusal. A proposal once refused is dea 
revived by its subsequent acceptance. 


d and cannot be 


Example : = 
A offers to sell his farm to B for Rs. 1,000. B replies offering to pay 
Subsequently B writes eadi the original 

ha 


Rs, 950. A refuses. 
offer. There is no contract because the original offer has lapsed. 


Revocation of Acceptance. Section 5 of the Contract Act pro- 
vides that an acceptance can be revoked any time before the accep- 
tance comes to the knowledge of the proposer but not afterwards. 


Example: l 
a letter sent by post, to sell his house to Q. Q accepts 
by a letter sent by post. Q may revoke his acceptance 


re the letter communicating it reaches P buty not 


P proposes, by 
the proposal 
any time befo 
afterwards. 


n this point is different. Under English law 


an acceptance is irrevocable once it is put in course of communication 
to the cfferor. Thus in the above example Q could not have revoked 
ted the letter of acceptance. 

Communication of Revocation. According to Section 3 of the 
Act, the revocation of a proposal or an acceptance is deemed to 
be made by any act or omission of the party by which he intends 
to communicate such revocation, or which has the effect of com- 
Municating it. 

According to Section 


tion is complete,— kg I Put at 
as against the person who makes it, when it is put into a course 
Ba et t is made, so as to be out 


of transmission to the person to whom i 
ho makes it ; 


Of the power of the person W } Ç 
as against the person to whom it is made, when it comes to his 
knowledge. 


SM : cL (14) —2 


The English law o 


4 of ‘the Act, the communication of revoca- 
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: TO] l to Q. Q sends a letter of acceptance: 
Q a sS Gss ne acceptance by telegram. Q's ryo 
tion is complete, as against Q when the telegram is despatched, a 
as against P when it reaches him. 1 d T 
ii) A revokes his proposal by telegram. The revocation is coi Pi i 
Š as against A when the telegram is despatched. It is comple 
as against B when B receives it. B revokes his acceptance Ape 
telegram. B’s revocation is complete as against B when 
telegram is despatched, and as against A when it reaches him. 


EXERCISES 


1. When is an offer completed? How and when may an offer be revoked ? 
C.U. B.Com. '65, '68). reat 
{ 2. State when ae communication of a proposal, the communication of n 
acceptance and the communication of a revocation are treated as complete. 
C.Ú. B.Com Hons. 73). r " 
: 3. “Acceptance is He offer what a lighted match is to a train of gun- 
powder.” Discuss. (C.U. B.Com. Hons. '66 '70; See WAC/I July '70). p 

4. “An offer is made when, and not until, it is communicated to the offeree.' 
Explain with illustrations. (C.U. B.Com. 72). 

Sa State the law relating to offer and acceptance by post. (C.U) B.Com. 

Hons. "72, '76) . 

6. Define offer and acceptance. When are offer and acceptance deemed to 
be complete if made through post? (C.U. B.Com. '75). P 

7. “A mere mental acceptance, not evidenced by words or conduct is in 
the eye of law no. acceptance.” Explain. (C.U. B.Com. "70, Hons. '67). 


8. Define the term ‘Acceptance’. What are the essentials of a valid 
acceptance? (See C.A./I May "71). 


9. “A contract is formed when the acceptor has done something to signify 
his intention to accept, not when he has made up his mind to do so.” Explain. 
(C.U. B.Com. ’64). 
om 10. peat must ye absolute, and must correspond with the terms of 

e offer.’ iscuss with suitable illustrations. C.U. B. 11; 
See WAC/I July 71). (C.U. B.Com, Hons. "1; 
11. Problems: 

is AG) A pro oses, by a letter 

acce] e€ proposal a letter i a 
B his EEDEN Cu. BCom. Hon? o. may Se eee pno au es 
(b) X offers to sell a house in C 

is communicated to Y in Bomba: 
in the censor’s office. 
X revoking his offer. Advise Y. 


sent by post, to sell his house to B, B 


Geen „The letter is delayed 
s Y, Teceives tel from 
(O) A proposes by a lett oe = pCa ass aa '68). eis a 
a letter sent by post to sell his house to B. B accepts 
the proposal by a letter sent by post. When can B is £ z 
cu B Com. Hons. °68) p n revoke this acceptance? 


(d) A offers a reward to whosoever shall do a certain thing. B does 
the thing, not knowing of the advertised reward, Is A bo’ t m oe 
to B? (BCom. Hons, '64, '69). und to pay the reward 


Chapter ` |. INTENTION TO CREATE 
3 | LEGAL RELATIONS 


| „An agreement does not become a binding contract unless there 

p is an intention to enter into legal relations. The parties must intend 
that the transaction should be attended by legal consequences and 
create legal obligations. 

A contract is defined as an agreement enforceable by law. An 
agreement which does not create any legal obligation will not be 
enforced by law. Hence such an agreement is not a contract. X 
offers to play cards with Y for pleasure and Y accepts. If later on X 
refuses to do so, Y cannot go to the courts for enforcing the promise. 
Hence, such an offer does not create a contract. The courts of law 
are not concerned with enforcing social obligations. They deal with 
legal obligations. Balfour v. Balfour.* 

“Agreeing to agree.” —See, Uncertain Agreements, ch. 8. 


Examples : 4 ; is i 
p (i) D, agrees to go to a cinema with B. This is not a contract en- 


forceable by law because going to a cinema is not a legal matter. 
Gü) R Company made an agreement with G Company whereby they 
were made agents of the latter. „One clause in the agreement was 
as follows: “This arrangement is not entered into as a formal or 
legal agreement and shall not be subject to legal jurisdiction in 
h the law courts”. Held, there was no intention to create any legal 
relation; hence there was no contract. Rose and Frank Co. v. 
Crompton Bros. Ltd? ahg Se 
A company agreed with V that on expiration of F’s existing con- 
tract, they would “fayourably consider” the renewal of his contract. 
Held, no obligation was created to renew the contract. Montreal 


Gas Co. v. Vasey8 


(ii) 


EXERCISES 


l. Discuss—The offer must be one which in its natural meaning may be 
taken to contemplate and which is capable of creating, legal relations,” (C.U. 


B.Com. ’65) . f 
2. Explain: “In order that an offer may be made binding by acceptance, 


it must be nade in contemplation of legal consequences.” (C.U. B.Com. Hons. 
4, '69). 


1(1919) 2 K.B. 571 2 (1925) A.C. 445 


a (1900) A.C. 595 
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Chapter 
4 


CONSIDERATION 


Definition of Consideration. Consideration is an essential ele- 
ment in a contract. Subject to certain exceptions, an agreement 1S 
not enforceable unless each party to the agreement gets something. 
This “something” is called consideration. 


In the English case, Currie v. Misa, consideration was defined 
as, “some right, interest, profit or benefit accruing to one party, or 
some forbearance, detriment, loss or responsibility given, suffered or 
undertaken by the other.” 


Section 2 (d) of the Contract Act defines consideration as 
follows: “When, at the desire of the promisor, the promisee or any 
other person has done or abstained from doing, or does or abstains 
from doing, or promises to do or to abstain from doing, something, 
such act or abstinence or promise is called a consideration for the 
promise.” 


Examples: 


(Gü) P agrees to sell a house to Q for Rs, 20,000, For P’s promise, 
the consideration is Rs, 20,000. For Q’s promise, the considera- 
tion is the house. 


(ii) H engages Q as a clerk in his Office for Rs. 300 a month. The 
monthly wage is the consideration received by Q; the services ot 
Q constitute the consideration received b; H. 
(ii) X promises not to file a suit against Y if Y pays him Rs. 100 by 


a fixed date. The forbearance of X is the consideration for Y's 
payment, 


Types of Consideration. 
three types, as follows : 


1. Past consideration—When the consideration of one party was 
given before the date of the promise, it is Said to be past. Suppose 
that X does some work for Y in the month of January (without 
expecting any payment). In February Y promises to pay him some 
money. The consideration of X is past consideration, 

law past consideration is no consideration and a con 
past consideration is void. But under Indian Ja 
sideration is good consideration because the definiti 
tion in Section 2 (d) includes the words “has done 
doing.” 


Consideration may be classified into 


tract based on 
W a past con- 
on of considera- 
or abstained from 


1 (1875) L.R. 10 Ex 162 


Under English ` 
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2. Present consideration—Consideration which moves simul- 
taneously with the promise is called Present Consideration or 
Executed Consideration. B buys an article from a shop and pays the 
price immediately. The consideration moving from B is present or 
executed consideration. 

3. Future costsideration—When the consideration is to move 
at a future date, it is called Future Consideration or Executory, 
Consideration. In a contract the consideration may be executory 
on both sides. A promise may support a promise. Thus a promise 
to pay money at a future date for goods to be delivered at a future 
date is a valid contract. 

Rules regarding Consideration, The following general rules may 
be laid down regarding consideration: | 

1. Desire (or request) of the promisor is essential. The act 
done or loss suffered by the promisee must have been done or suffered 
at the desire of the promisor. An act done without any request is a 
| voluntary act and does not come within the definition of consideration. 


Eramhles: (i) P sees 's house on fire and helps in extinguishing it. Q did not 
ask for his help. P cannot demand payment for his services, 

(i) The Collector of a district asked D to spend some money on the 

š improvement of a market and he did so. D cannot demand pay- 

ment from the shopkeepers using the market for having improved 
the market. Durga Prasad v. Baldeo2 x 

(iii) X promised to pa Y some money by a letter. Y showed the 

‘ letter ereupon consented to the marriage of her 


to Z who 
° daughter with Y. Z cannot force X to pay the money to Y because 
there is no connection between the marriage and the promise to 


pay. Dashwood v. Jermyn.8 


must be real. The consideration must 


Š ¿deration r 
ES f law. It must not be sham or illusory. 


have some value in the eye o 


Examples : for no consideration to give H Rs, 1,000. This is a 


sac NG ee tola of gold brought from th 

i Y one of gold brought from the sun. 

I © X promises 0 PE Tham and illusory and ere is no contract, 
(iit) V owed £208 to E who told V that if the money was not paid 
o% by 7th July he would file a bankruptcy petition against V. There- 
upon V promised to pay the money before 12 o'clock on 8th July 
e E agreed not to file the petition before that time. Held, there 
was no consideration for E’s promise, Vanburgen v. St. Edmunds 


Properties Ltd 
above illustrates the rule that a promise to do 
bound to do (whether under the law or under 


O void agree 


Example (iii) 
What one is already 


- —— 
21880) 3 All, 221 812 Ch. D. me ye R EQUGATION Fy 


4 (1933) 2 K.B. 223 V 


; 6 
(6 1t fs Oy ets 


Y Z Services |) 
k r. OSS WAQA J 
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isting contract) confers no additional benefit and is of no value. 
he edas eration 2 unreal. A promise to pay an existing debt 
punctually if the creditor gives a discount is without consideration an 
the discount cannot be enforced. 2 h vat 

Public duty. “Where the promisee is already under an existing 
public duty, an express promise to perform, or performance of, mat 
duty will not amount to consideration. There will be no detrimen 
to the promisee or benefit to the promisor over and above their 
existing rights and liabilities.”5 Example : A contract to pay money 


to a witness who has received a subpoena to appear at a trial. Collins 
v. Godefroy.’ 


Section 25 (explana- 
e consent of the party 
- consideration is in- 


g the question 
The reason be 


If the consideration is inadequate, the Court ‘may hold that 
consent of the promisor was not freely gi 
become void. 


Examples : 

(i) P Fri to sell a horse worth Rs. 1,000 for 
to the agreement was freely given. The 
notwithstanding the inadeq 
(i) D promises to B to sell land in 


2 (tit) H promised pan certain bills if B would 
ed the 


(iv) S files a suit against B for Rs, 5,000. Subsequently he agrees to! 
of Rs. 3,000. The agreement is a 


e consideration so as 


5 Anson, Law of Contract, p. 96 6 (1831) IB & ; 
7(1860) 9 C.B.N.S. 159 (1831) AD. 950 


3 (1839) A & E 309 


* 
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4. The-consideration must not be illegal, immoral, or opposed 
to public policy. If either the consideration or the object of the 
agreement is illegal, the agreement cannot be enforced. The same 
principle applies if the consideration is immoral or opposed to public 
policy. [See, Section 23 and Ch. 8 for examples of such agreements.] 

5. The consideration may be present, past, or future. This 
follows from the definition of consideration given in the Act. 

6. Consideration may move from the promisee or from any other 
person. A person granted some properties to his wife C directing 
her at the same time to pay an annual allowance to his brother R. C 
also entered into an agreement with R promising to pay the allowance 
to R. This agreement can be enforced by R even though no part of 
the consideration received by C moved from R. Chinnaya v. Ramaya.? 
A stranger to the consideration can sue to enforce the contract, though 
a sttanger to the contract cannot. In England, a stranger to the 


consideration cannot sue on the contract. 


DIFFERENCES BETWEEN ENGLISH AND INDIAN LAW 
REGARDING CONSIDERATION 


In England, a distinction is made between Formal Contracts and 
Simple Contracts. A Formal Contract is one which is (a) in writing 
or printed, (b) signed, (c) sealed, and (d) delivered to the other party. 
All -other contracts are called Simple Contracts. Under English 
law, Formal Contracts do not require any consideration but Simple 
Contracts must be supported by some consideration. Formal Contracts 
are also called Contracts Unden Seal eee areca Contracts. Simple 

lled Parol Contracts. 
Sete a sss DECE the English and the Indian law relating to 


consideration are enumerated below. T 
1. The Indian law of contract does not make any distinction 


between Formal Contracts and Simple Contracts. In India, excepting 
the ta cases mentioned below, all COMETS) (Sean considera noni 
2 Under English law past consideration is no consideration. 

Under Indian law past consideration 1s good coma der ion 
3. Under English law, consideration must move from the pro- 
misee, Under Indian law, it may move fromthe 121 a orice 
oth ; i i 

er. E rules regarding “Devolution of Joint Rights and 
Liabilities” are different. See Ch. 10. 


PROMISE TO CHARITIES 


i ibuti ity is not enforceable 
A promise to make a contribution to charity is 
because Tt is without consideration. A hatchitta executed by the pro- 


9 (1881) 4 Mad. 137 
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i ars of contribution to charity is no more than a repeti- 

AESi promise and is not enforceable. Jamuna v. 
1 

Ptak Kedernath v. Gorie Mahomed? the defendant promised to 
ipay Rs. 1,000 towards the construction of the Howrah Town, Hall 
‘and the trustees of the Town Hall, on the basis of this and similar 
'other promises, engaged contractors for building the hall. _ The defen- 
‘dant subsequently refused to pay the money and a suit was filed 
against him. The Calcutta High Court held that ordinarily subscrip- 
tions to charitable objects were not recoverable but if the promisors 
knew the purposes of the charity and also knew that on the strength 
of their promises obligations would be undertaken to third parties (the 
building contractors in this case) the promise is enforceable. This 
decision is contrary to English decisions on similar facts. In subse- 
quent cases on this point in Indian courts, the Calcutta decision has 
not been followed. 

* Tn an Allahabad case where a Muslim subscribed Rs. 500 to 
rebuild a mosque. It was held that the promise was without consi- 


deration and that the subscriber was not liable. Abdul Aziz v. Masum 
Ali.8 


Meno CONSIDERATION NO CONTRACT” 
EXCEPTIONS TO THE RULE 1! 
Explanation. Consideration is essential for the validity of a 
contract. “A promise without consideration is a gift; one made for 


a consideration is a bargain” —Salmond and Winfield, Law of 
Contracts. 


A promise without consideration is a 
cannot create a legal obligation. U 


Indian law the prese 
validity of contracts, 


Exceptions. There are exceptional ¢ i 
ases wher contract 1S 
enforceable even though ther pS 


e is no consideration, They are as 
follows : 


1. Natural love and affection. An 
consideration is valid if, “it is expressed 
under the law for the time being in force for the registration of docu- 
ments, and is made on account of natural love and affection between 
parties standing in a near relation to each o 


„agreement made without 


1 169 KC. 396 2(1886) 14 Cal 
8 (1914) 36 All. 268 E 


il 


|+ 
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An agreement without consideration is valid under Section 25(1) 
only if the following requirements are complied with : : 
i) The agreement is made by a written document. 

(ii) The document is registered according to the law relating 
to registration in force at the time. ç 
(iii) The agreement is made on account of natural love and 


__ affection. 
(iv) The parties to the agreement stand in a near relation to 


each other. 


Examples : . of J 
() A, for natural love and affection, promises to give his son B, 
Rs. 1,000. A puts his promise to B in writing and registers it. 
This is a contract, [Illustration (b) to Section 25. 
(ii) An agreement entered into by a husband with his wife, during 
x quarrels and disagreement, whereby the husband poma to give 
some property to the wife. The agreement is void because, under 
the circumstances, there is no natural love and affection between 


the parties. Rajlukhy Debee v. Bhootnath4 


2. Voluntary Compensation., A promise made without any con- 
sideration is valid if, “it is a promise to compensate wholly or in part, 
a person who has alr 


eady voluntarily done something for the promisor, 
or something which the promisor was legally compellable to 
do.”—Sec. 25(2). b 

Section 25(2) applies when there is a voluntary act by one party 
and there is a subsequent promise (by the party benefited) to pay 
compensation to the former. The, term ‘voluntarily’ signifies that the 
act was done, “otherwise than at the desire of the promisor”. 


xamples i) D finds B's purse and gives it to him. B promises to give D Rs, 50. 


This is a contract. a $ x 
(ü D supports B’s infant son, B promises to pay D's expenses in so 


doing. This is a contract. 


3. Time-barred debt. A promise to pay, eS ND 
debt which is barred by the law of limitation can be enforced if the 
promise is in writing and is signed by the debtor or his gi od 
agent.—Sec. 25(3). A debt barred by limitation cannot be re- 
covered. Therefore a promise to repay such a debt is, strictly speaking, 
Without any consideration. But nevertheless such a promise can be 
enforced if the debtor or his authorised agent makes a written and 
sign i it. 

gned promise to repay liquidated or ascertained sum of money and 


The debt must be a é 
there must be a definite promise to pay. A mere acknowledgment 


of the debt is not: enough. 


4(1900) 4 C.W.N. 488 


t 
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Example : 


D owes B Rs. 1,000 but the debt is barred by the Limitation Act. D 


signs a written promise 
This is a contract. 


4. Agency. No consider 
—Sec. 185. 
5. Completed gift. The 


to pay B Rs. 500 on account of the debt. 


ation is required to create an agency. 


rule “no consideration, no contract” 


does not apply to completed gifts. Explanation 1, to Section 25 
states that, “Nothing in this section shall affect the validity, as between 


CAN A PERSON WH 


gift actually made,” Thus, if a person 


O IS NOT A PARTY TO A 


CONTRACT SUE UPON IT? 


Difference between the rights of a stran 


. But a stranger to the consideration can sue to e 
he is a party to the contract. A 


a trust can be enforced by the be; 
properties to T to be held by T 


ger to a contract and of a 
š © a contract, i.e., one who 
Suit to enforce it. A Contract between 


ertain exceptions to the rule that a 


Sue upon it. They are as follows : 
An agreement to create 
agrees to transfer certain 


in trust for the b can 
enforce the agreement though he rty Bae See 
2. Provision of Marriage Settlement 


Muhammad Khan v. Husaini Begu 


of Minor. In Khwaja 


més, n 
contracted with the father of the e father of the bridegroom had 


allowance called Kharchi-i-pandg 


marriage the daughter sued her 


allowance, The Privy Council held that th 


> bride to make the daughter an 
n if she married the son. After the 
father-in-law to recover arrears of the 


ough she the 
contract yet “she was clearly entitled to was 20 party to 


her claim.” 


5(1915) A.C, 847 


Proceed in equity to enforce 


6 (1910) 32 All, 410 (Privy Council) 
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3. Assignee of a contract. Under certain circumstani 
i a contract can transfer his rights under the contract to third Bree: 
or example, the holder of a bill of exchange can transfer it to a ; 
person he wishes. In such cases the transferee or the assignee ee 
sue on the contract even though he was not a party to it originally. 
Assignment may occur through operation of law. For example when 
a person becomes insolvent, all his properties and rights vest in the 
Official Assignee who can sue upon contracts entered into by him. 

4. Family Settlement. When family disputes are settled by 
mutual agreement and the terms of settlement are written down in a 
document, it is called a Family Settlement. Such agreements can be 
enforced by members of the family who were not originally parties to 


the settlement. 

Rights and Liabilities of a Stranger. With the exception of the 
above cases, a contract cannot confer rights upon a person who is not 
a party to it. Also, a contract cannot impose a liability upon a per- 


son who is not a party to it. 


Examples : š A 
x () X and Y entered into an agreement to pay a certain sum of money 
to their children C and D upon their marriage. The marriage took 
place. X died. C sued to recover the money from the executors 

of X. Held, he cannot sue. Tweddle v. Atkinson.7 

(ii) P sold to Q some rubber with a condition that the goods were 

not to be resold below a certain price. Q sold the goods to R 
who was aware of the condition, R resold the goods below the 
ot enforce the condition against R 


stated price. Held, P cann 
because here was no contract between P and R. MeGruther v. 
Pitcher.S y N 

` tor of a theatre gave instructions that no 


i naging direc 4 

o (iii) e OPE sold to S. Knowing this, S asked a friend to buy 
a ticket for him. With this ticket $ went to the theatre but was 
refused admission. He filed a suit for damages for breach of 
ion because there was no privity 


no cause of action 
Held, ntiff and the defendant. S. Said v. 


contract. f 
of contract between the plai 
Butt.9 

i 

a EXERCISES ¿ 


the essential elements of 


l. Define consideration. Critically discuss 
(C.U. B.Com. 


Consideration, (C.U. B.Com. Hons. °74) « ; 
70) 2. “Past Me ana js no consideration”. Comment. 
í oint out the differences between English law 


8. Define consideration and p a 
and Indian law in this respect. (C.U. B.Com. 73). š ) 

4. “Insufficiency of consideration 18 immaterial; but an agreement without 
Consideration is yoid.” Explain. (See WAG/I, June 73. 
7(1861) 1 B & S 393 s (1904) 2 Ch. 306 
o (920) 3 K.B. 497 
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5. State the circumstami in which a contract without consideration may 
be treated as valid. (C.U. B. . ‘72; Hons. '68). 

6. Discuss the rule that a stranger to a contract cannot sue on the con- 
tract and the exceptions to that rule. (See C.A./I Nov. 70). 

7. ‘A stranger to the consideration may sue on a contract but not a stranger 
to the contract.’ Explain (See WAC/I Jan. ”8, Dec. ”75) . 

8. Problem: A agrees to sell land in Calcutta at Rs. 300 per cottah. 4’s 
consent was freely given. Is the agreement valid? (C.U. B.Com. Hons. '71). 

9. Under what circumstances can a person’ who ‘is not a party to contract 
sue upon it? (C.U. B.Com. Hons, '75) . 


10. (a) Define ‘consideration’ and analyse the elements of consideration. 
) State the cases in which an 


a t wi i ion i lid. 
(CU. B.Com. Hons. 75). greement without consideration is vali 

11. “An agreement without consideration i i it is i i d 
registered.” Explain. (S JI ie 75) void unless it is in writing an 


oy 


Chapter VOID AND 
5 ° VOIDABLE AGREEMENTS 


the essential elements of a 


An agreement which does not satisfy il 
The definitions of these 


contract may be either void or voidable. 
terms are given below. 


_ 1. Void Agreement. 
is said to be void.”—Sec. 2(g). ae 
It confers no rights on any person and creates no obligations. 
Examples of Void Agreement: An agreement made by a minor ; 
agreements without consideration (except the cases coming under 
Sec, 25, p. 24) ; certain agreements against public policy ; etc. [A list 
of such agreements is given in Ch. 8.] These agreements are void ab 


initio, i.e., void from the beginning, 


Agreements which become void: | 
when it was entered into, may subsequently become 


and enforceable when | 
void due to impossibility of performance, change of law or other 
reasons. When it becomes void the agreement ceases to have legal 


effect. [The rights and obligations of the parties in such cases are 
discussed in Ch. 11.] 


“An agreement not enforceable by law 
A void agreement has no legal effect. 


An agreement, which was legal 


2, Voidable Agreement. A voidable agreement is one which 
can be avoided, i.e., set aside by some of the parties to it. Until it 
is avoided, it is a good contract. “An agreement which is enforceable 
by law at thé option of one or more of the parties thereto, but not“ 
at the option of the other or others, is a voidable contract.” —Sec. 2(i). 

Examples of yoidable contracts: contracts brought about by 
coercion, undue influence, misrepresentation etc. 4 

X coerces Y into entering into a contract for the sale of Y’s house 
to X. This contract can be avoided by Y. X cannot enforce the con- 
tract. But Y, if he so desires, can enforce it aa we dm 

ement. The term Unentorceable gree- 

w a Seger a Tt means an agreement eicb ganc 
be enforced in a court of law, One or both of the parties, eau e 
Some technical defect, @-8. want of registration or non-payment of the 
Tequisite stamp duty.* fen. bole 

Til ement. An Illegal Agree: 
a law a s. India. Example : an agre 
robbery or cheating. 


ent is one which is against 
ement to commit murder, 


1 Anson, Law of Contract, p. 8- 


29 


and enforceable when it was entered into, may subsequently become 
void due to impossibility of performance, change of law or other 
reasons. When it becomes void the agreement ceases to have legal 
effect. [The rights and obligations of the parties in such cases are 


discussed in Ch. 11.] 

2. Voidable Agreement. A voidable agreement is one which 
can be avoided, i.e., set aside by some of the parties to it. Until it 
is avoided, it is a good contract. “An agreement which is enforceable 
by law at the option of one or more of the parties thereto, but not 
at the option of the other or others, is a voidable contract.”—Sec, 2(i). 

Examples of voidable contracts: contracts brought about by 


Coercion, undue influence, misrepresentation etc. 
X coerces Y into entering into a contract for the sale of Y’s house 


to X. This contract can be avoided by Y. X cannot enforce the con- 


tract. But Y, if he so desires, can enforce it against X. 
The term Unenforceable Agree- 


1 


Unenforceable Agreement, ) 
It means an agreement which cannot. 


Ment is used in English law. 

e enforced in a court of law, on 
Some technical defect, e.g., want o 
Tequisite stamp duty.* e ° 

Illegal Agreement. An Illegal Agreement is one which is against 
a law in force in India. Example : an agreement to commit murder, 
Tobbery or cheating. 


e or both of the parties, because of 
f registration or non-payment of the 


1Anson, Law of Contract, p. 8. 
29 
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Distinction between a Void Agreement and an Illegal Agrze- 
ment, An illegal agreement is also void. But a void agreement is not 
necessarily illegal. An agreement may not be contrary to law but may 
still be void. An agreement, the terms of which are uncertain, is void 
but such a contract is not illegal. ' Mis 

When an agreement is illegal, other agreements which are inci- 
dental or collateral to-it are void. The reason underlying this rule is 
that the courts will not enforce any agreement entered into with the 
object of assisting or promoting an illegal transaction. ? 

If the main agreement is void, (but not illegal) agreements which 
are incidental or collateral to it may be valid. (See examples 
Wagering Agreements in Ch. 8). 


Examples : 

(ü P engages B to kill C and borrows Rs. 100 from D to py B. 
Here the agreement with B is illegal. The agreement with D is 
collateral to it, if D is aware of the purpose of the loan. In this 
case the loan transaction is void and D cannot recover the money. 
But if D is not aware of the purpose of the loan, it may be argued 
that the loan transaction is not collateral to the other illegal agree- 

., ment and is valid. 

(ii) W enters into a wagering agreement and borrows Rs. 100 for the 
popon. The main agreement is void but the loan transaction 

ing merely collateral to it is valid čven though the creditor is 
aware of the purpose of the loan. 


Valid Contract. An agreement which satisfies all the essential 


elements of a contract, and which is enforceable thro 
is called valid contract. aca 


EXERCISES 


l. Distinguish between void a i 
$ r igreements and voidablı 
agreements are n able contracts, What 
ms void according to the Indian Contract Act? (C.U. B.Com. '60, 
2. Explain the difference bet i : 
Feieren [dicate j{ransactions. Give CHISE PSS D Saa Caaeetion sala 
. Ís] etween : i i ` 
(C.U. B.Com. "70) . ween: Void, voidable and unenforceable contract. 
4, Distinguish between voi i 
tions, (C.U. B.Com, 779), oid and voidable agreements with suitable illustra- 
ç. Ser cid tay Be Oe following agreement is a valid contract? 
4 in consideration of B’s absconding himself intended witness in a suit against 
68). at 'the trial, (C.U. B.Com. Hons. 


EDUCA Figy DN 
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Definition of “Capacity”. One of the essential conditions for 
the validity of an agreement is that all the parties to it must have 
capacity to enter into contracts. Section 11 of the Contract Act states 
that, “Every person is competent to contract who is of the age of 
majority according to the law to which he is subject, and who is of 
sound mind, and is not disqualified from contracting by any law to 
which he is subject.” 

7 From Section 11 it follows that a-person is incapable of entering 
into contracts under the following circumstances : 
(i) if he has not attained the age of majority according to 
the law to which he is subject ; 
(ii) if he is not of sound mind (ie., if he is a lunatic or an 
idiot or suffering from a similar disability) ; and, 
(iii) if he is disqualified from contracting by any law to which 
he is subject. 
Cases of Incapacity are discussed below. 


MINORITY 


Who is a minor? According to the Indian Majority Act, 1875, 
a minor is one who has not completed his or her 18th year of age. 
So a person becomes a major after the completion of 18th years of life. 
To this rule there are two exceptions—(i) when a guardian of the 
| minor’s person or property is appointed by a court of law and (ii) 
| when a minor’s property is taken over by the Court of Wards! for 
management. In either of these two cases minority continues up to 
the completion of the 21st year. In England minority continues up 
to the completion of the 21st year in all cases. 

The Law regarding Minor’s Agreement. The law regarding 
agreements by minors may be summarised as follows : 

1. Minor’s Agreement is Void. An agreement by a minor is 
(subject to the exceptions noted under 2 and 3 below) absolutely void 
and inoperative. * Mohori Bibi v. Dharmodas Ghose? In this case a 
| minor executed a mortgage for Rs. 20,000 and received Rs. 8,000 
from the mortgagee. He sued for setting aside the mortgage. The 

Rt 


- ye 

1 Under the Court of Wards Act, estates of incompetent persons like minors 

or lunatics can be placed under the guardianship of the Court of Wards. The 
ard of Reyenue may act as the Court of Wards. 


21903) 30 I. A. 114 (Privy Council) 
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mortgagee wanted refund of the sum which he had actually paid, viz., 
Rs. 8,000. The Privy Council held that an agreement by a minor was 
absolutely void and therefore the question of refunding the money did 
not arise. Had the agreement been only voidable, the benefit received 
would have been refundable under Sec. 64 or Sec. 65 of the Act. [See 
end of Ch. 11]. 

The decision of the Privy Council that, an agreement by a minor 
is void, is based upon a strict interpretation of Section 11 of the Act. 
The reason underlying the rule is that a minor is supposed to be 
incapable of judging what is good for him. His mental faculties are 
not mature and therefore the law protects him. With certain excep- 
tions, promises made by a minor will not be enforced against him. 


2. A minor can be a promisee. An agreement under which a 
minor has received a benefit can be enforced as against the other party. 
A minor in whose favour a mortgage has been executed can get a 
decree for the enforcement of the mortgage. Raghavachariah V. 
Srinivas.” Similarly a promissory note executed in favour of the minor 
can be enforced. Under English law, agreements for the infant’s 
education, service, or apprenticeship, and agreements which enable 
him to earn his living are binding unless they are detrimental to his 
interests. 


Example : 
D, an infant professional boxer, held a licence from the British Boxing 
Board under which his money was to be stopped if he was disquali- 
fied. In a match he was disqualified and the Board withheld his 
money, D sued to recover it. Held, the contract was for his benefit 
and was binding on him. Doyle v. White City Stadiums 


3. Minor’s Liability for Necessaries. The minor’ i 

' . e minor’s property 1S 

Habis for the payment of a reasonable price for necessaries Pelle to 
e minor or to anyone whom the minor is bound to support. 


What is a necessary article is i 

i: ce: to be determined from the status, 
am Hp social position of the minor. The price which the trader 
Only the 1 eee Price, not the price “agreed to” by the minor. 
Hable. Property is liable. The minor is not personally 


Examples : 


(i) A trader supplies a mi i ç A 3 
) ae canner the aun ee =s his consumption. 

(i) Inman, an infant undergraduate in Cambridi Pp rty. ean 
waistcoats from Nash, He was at ge bought Cien Fi ng 
the 


with clothing. Held, the were etme adequately p , 
price could nae be INET ene ss, and 


340 Mad. 308 
5 (1908) 2 K.B. 1 4(1935) 1. K.B. 110 
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(iii) When a minor is engaged in trade, contracts entered into by him 
for padng purposes are not for necessaries and are not binding 
on im. 

(iv) It has been held that reasonable expenses incurred for the follow- 
ing purposes are necessaries—marriage of the minor; marriage 
of his sister; cost of defending a minor in civil and criminal pro- 
ceedings; funeral ceremonies of the wife, husband or children of 
the minor; sradh ceremonies of the ancestors of the minor. 


The case of necessaries supplied to a minor is covered by Section 
68 of the Contract Act which provides as follows: “If a person 
incapable of entering into a contract, or anyone whom he is legally 
bound to support, is supplied by another person with necessaries 
suited to his condition of life, the person who has furnished such 
supplies is entitled to be reimbursed from the property of such incap- 


able person.” [See Ch. 12:] . : 
So far as necessaries are concerned, the minor’s liability does 


not arise out of contract. Fletcher Moulton J. in Nash v. Inman 
observed as follows: “The basis of the action is hardly contract. 
Its real foundation is an obligation which the law imposes on the infant 
to make a fair payment in respect of needs satisfied.” 

4, Law regarding Compensation or Restitution. A minor 
cannot be compelled to compensate for or refund any benefit which he 
has received under a void agreement because Sections 64 and 65 of 
the Act do not apply to such cases. [See Ch. 11.] 

But it has been held in a number of cases that the court may, on 
cancelling an instrument at the instance of a minor, require the minor 
to make compensation to the other party. The court’s power, to do 
so, is given by Section 41 of the Specific Relief Act of 1877 which 
is as follows: “On adjudging the cancellation of an instrument the 
court may require the party to whom such relief is granted to make 
any compensation to the other which justice may require.” Section 
38 of the Specific Act provides in similar terms for cases where a 
contract is rescinded. 


Example : 

A minor sells a house for Rs. 10,000. Later he files a suit to set aside 
the sale on the ground of minority. He may be directed to refund 
the purchase-money received by him. 


5. No Estoppel. A minor who falsely represents himself to be 
a major, and thereby induces another person to enter into an agreement 
with him, can nevertheless plead minority as a defence in an action on 
the agreement. There can be no estoppel against a minor. Sadik 
Ali Khan v. Jaikishore.’ In the English case, R. Leslie Ltd. v. Sheill,* 
the Court of Appeal held that where an infant- obtains a loan by 


6 AIR 1928 P.C. 152 (Privy ‘Council) 7 (1914) 3 K.B. 607 
sM : cL (14)—3 
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falsely representing his age, he cannot be made to pay the amount 
of the loan as damages for fraud, nor can he be compelled in equity 
to repay the money. But in India it has been held that the court can 
‘direct the minor to pay compensation to the other Party in such cases. 
Khan Gul v. Lakha Singh.5 


[The Principle of Estoppel: The Principle of estoppel is a rule 
‘of evidence. When a man has, by words spoken or written, or by 
conduct, induced another to believe that a certain state of things 
exists, he will not be allowed to deny the existence of that state of 
things. “Estoppel arises when you are precluded from denying the 
truth of anything which you have represented as a fact, although it is 
not a fact.” (Lord Halsbury).] 


6. No Ratification. A minor on attaining majority cannot ratify 
an agreement entered into while he was a minor. The reason is that 
a void agreement cannot be validated by any subsequent action and 
a minor’s agreement is void ab initio. Mahendra v. Kailash. 

7. No specific performance. An agreement by a minor being 


void, the court will never direct specific performance of such an 
agreement by him. 


8. No insolvency. A minor can not be declared insolvent 
even though there are dues payable from the properties of the minor. 


9. Partn2rship by minor. A minor cannot enter into a contract 


S Panel. But he an edited into the benefits of a partner- 
ship wi e consent of all the partners. [See und shi 
Book i, Ce S p [ under Partnership, 


11. Position of minor’s Guardian. An agreement e i 
í 4 + š a nt ti 
by the guardian of a minor on his behalf stands on a differentiating 
from an agreement entered into by the minor himself. An agreement 
by a minor is void but an agreement by 


it an his guardian on his b If i 
valid provided the obligations undertaken are within the aren” ha A 
guardian. The powers of a guardian are determined b 


3 j the ; 
law of the minor and by the Guardian and Wards Act, An aca 
made by the guardian is binding on the minor if it is for the benefit 
of the minor or is for legal necessity, j 


8 (1928) 9 Lah. 701 955 Cal. 841 


—— 


| 
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12. A company shares of a minor. A minor cannot apply for 
and be a member of a company. If a minor has, by mistake, been 
recorded as a member, the company can rescind the transaction and 
remove the name from the register. The minor can also repudiate 
the transaction and get his name removed, from the register. But 
where a minor was made a member and, after attaining majority, he 
received and accepted dividends, he will be estopped from denying that 
he is a member. Fazalbhoy v. The Credit Bank of India? O< 


PERSONS OF UNSOUND MIND 


Definition of “Sound mind”. For a valid agreement it i 
that each party to it should have a sound mind What is aise 
mind” for the purpose of contracting, is laid down in Section 12 of 
the Indian Contract Act. 

Section 12: “A person is said to be of sound mind for the 
purpose of making a contract if, at the time when he makes it, he is 
capable of understanding it and of forming a rational judgment as to 
its effect upon his interests. 

A person who is usually of unsound mind, but occasionally of 
sound mind may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of 
unsound mind may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of 
unsound m‘nd, may not make a contract when he is of unsound mind.” 
“Illustrations : ; 

(a) A patient in a lunatic asylum, who is at intervals of sound 

mind, may make a contract during these intervals. 
(b) A sane man who is delirious from fever, or who is so drunk 
that he cannot understand the terms of a contract, or form a rational 
judgment as to its effect on his interests, cannot contract whilst such 
delirium or drunkenness lasts.” 

The test of soundness of mind is (i) capacity to understand the 
business concerned and (ii) ability to form a rational judgment as to 
its effect on a person’s interest. 

Unsoundness of mind may arise from—insanity or lunacy ; 
idiocy ; drunkenness and similar factors. A person under the 
influence of hypnotism is temporarily of unsound mind. Mental decay 
brought about by old age or disease also comes within the definition. 

Tn each case it is a question of fact to be decided by the court 
whether the party to the contract was of sound mind or not. There 
being a presumption in favour of sanity, the person who relies on 
unsoundness of mind must prove it sufficiently to satisfy the court. 


139 Bom. 331 
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Idiocy. The term idiot is applied to a person whose mental 
powers are completely absent. Idiocy is a congenital defect caused 
by lack of development of the brain. 


Lunacy or Insanity. This is a disease of the brain. A lunatic 
is one whose mental powers are deranged so that he cannot form a 
rational judgment on any subject. Lunacy can sometimes be cured. 
Idiocy is incurable. 

Drunkenness. Drunkenness produces 
The mental faculties are clouded for a time, so 
ment can be formed. 


Effects of Agreements made by Persons of Unsound Mind. 
Agreements by persons of unsound mind are void. But an agreement 
entered into by a lunatic or a person of unsound mind for the supply 
of necessaries for himself or for persons whom he is bound to support 
(e.g., his wife or children) is valid as a quasi-contract under Section 
68 of the Act. Only the estate of such a person is liable. There is 
no personal liability. (See Ch. 12). 

If an agreement entered into by a person of unsound mind is for 
his benefit, it can be enforced. Jugal Kishore v. Cheddu2 

e guardian of a lunatic can bind the estate of the lunatic by 
contracts entered into on his behalf. The mode of appointment of 
Such a guardian and his power are laid down in the Lunacy Act. 


temporary incapacity. 
that no rational judg- 


DISQUALIFIED PERSONS 


Aliens. An alien means a citizen of a forei 
p: i L state. 
with aliens are valid. An ali Ai enna 


contracts with citizens of India. But the state i Semis 


Foreign sovereigns. Foreign soverei 
2 gns or gov t 
be sued unless they voluntarily submit to the a pia anadi 
court. Mighell v. Sultan of Johore.3 The staff of a foreign embassy 
Ps ass oa ovea arrears of rent. Held, no action could be 
rought against him because he was protected by dipli i ters 
Engelke v. Musman.4 y diplomatic privilege. 
Foreign sovereigns and governments can enter into 
E = co s 
through agents residing in India. In such cases the agent ene 
personally responsible for the performance of the contracts (See 
under Agency, Ch. 15). ° 


2 999) All, L, J. 48 3 (1894) 1 Q.B. 149 


4 (1928) A.C. 43. 
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The rules regarding suits by or against forei i 
governments are laid down in Sections 84-87 of the eiee aG 


Code. 
Corporation. A Corporation is an artificial per 
. . SO! 
ae È PAAT ens enue Su Se under the eS Sa 
created by statute like the Co. i 5 
e oor or ade rporation of Calcutta or the 

A corporation is an artificial person capable of suin ing ` 
sued. But the contractual powers of a CoA are ene ce os 
ways : (i) natural possibility and (ii) legal possibility. 

(i) Natural Possibility—The fact that a co ion i i 
ficial person leads to the result that a Gcrporkdon Sine Ate A E 
into contract through agents. ETS 

Gi) Legal Possibility—A joint stock company can: i 
con t the objects of which go bey orae ETE Bot 
association of the company. A statutory corporation cannot enter 
into any contract which is beyond the scope of its powers as laid down 
in the statute by which it was created. (See Company Law, Ch. 2). 


Professional Persons. In England barristers ari a 
the etiquette of their profession from suing for their esa sss wy 
members of the Royal College of Physicians. But they can sue and 
be sued for all claims other than their professional fees. For example. 
ie u bo troe amber of the Royal Colless s engages 
a contractor for bu ing a house he can sue for th 
the contract. e enforcement of 
Tn India these personal disqualifications do not exi 
held in Nihal Chand v. Dilwar Khan,® that a Oa a ss 
fees in India. A barrister, before he can practice in India, must be 
enrolled as an advocate under the Bar Council’s Act of 1927 and the 
ee Act of Beare anda EEA status comes from such enrolment 
An Advocate can realize his Tees a suit. G : i 
P. C. Ghosh & Co.® osta Behari Roy v. 
Tn India there is no restriction upon doctors as regards suing for 
their fees. 
Married Women. In India there is no difference bet 
and women as regards contractual capacity. A amal F 
single) can enter into contracts and deal with her pri any 
way she likes rovided she is a major and does not suffer from any 
disability like lunacy or idiocy. 
A married woman can bind her husband' properti 
necessaries supplied to her. She is an agent of her husband tee an 


purpose. (See under Agency, Ch. 15). 


any contrac 


555 All, 570 (Full Bench). 6 (1973) 77 C.WN. 216 
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EXERCISES 


1. What do you understand by capacity to contract? What is the effect 
of any agreement made by persons not qualified to contract ? (C.U. B.Com. '76) . 

2. Discuss with suitable illustrations the validity of contracts by minors. 
(C.U. B.Com. ”72) . 

3. 
mind ? 

4, Write a note on the contractual capacity of: Aliens: i igus; 
Married Weni pacity o Aliens; Foreign Sovereigns 


What is the effect of agreements entered into by persons of unsound 


Chapter 
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FREE CONSENT 


_ _ Definition of “Free Consent”. An agreement is valid only when 
it is the result of the “free consent” of all the parties to it. Section 13 
of the Act defines the meaning of the term ‘consent’ and Section 14 
specifies under what circumstances consent is ‘free’. 

Section 13: “Two or more persons are said to consent when 


they agree upon the same thing in the same sense”. 
Consent involves a union of the wills and an accord in the minds 


of the parties. When the parties agree upon the same thing in the 
same sense, they have consensus ad idem. For a valid contract the 


parties must be ad ide! ? 
Section 14 This section lays down that consent is not free if 
it is caused by—coercion, undue influence, fraud, misrepresentation, 


or mistake. The definition of coercion, etc., and their effects on the 
formation of a contract are explained below. 


COERCION 


Definition. Coercion is defined by Section 15 of the Act as 
follows: “Coercion is the committing or threatening to commit, any 
act forbidden by the Indian Penal Code, or unlawful detaining, or 
threatening to detain, any property, to the prejudice of any person 


whatever with the intention of causing any person to enter into an 
agreement. 

Explanation —1t is immaterial whether the Indian Penal Code is 
or is not in force in the place where the coercion is employed.” 

Features. The provisions of Section 15 can be analysed as 
follows : 

1. Coercion means (i) committing or threatening to commit an 
act forbidden by the Indian Penal Code, or (ii) the unlawful detaining 
or threatening to detain any property. 

2. The act, constituting coercion, may be directed at any 
person and not necessarily at the other party to the agreement. 

3. The act, constituting coercion, must have been done or threa- 
tened with the intention of causing any person to enter into an agree- 
ment. i 
4. It does not matter whether the Indian Penal Code is or is 
n the place where the coercion is employed. 


39 


not in force i 
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AERA (i) P threatens to shoot Q if he does not let out his house to P, and 
Q agrees to do so. The agreement has been brought about by 
‘rcion. 

ii) Pi thredtens to shoot Q if R does not let out his house to P and R 
agrees to do so. The agreement has been brought about by 
coercion, 

jii) An agent appointed by a person refused to hand over the book ot 

y account of the principal unless the principal released him from all 
liabilities concerning past transactions, The principal gave a 
release as demanded. Held, the release was obtained E coercion 
and was not binding. Muthia v. Karuppan.1 

Xliv) A girl of 13 was made to agree to adopt a boy by her husband's 
relative who prevented the removal of the dead body of her 
husband until she consented to the adoption. Held, the agree- 

= ment to adopt was not binding. Ranganayakamma v. Alwarsetti 

(v) A, on board an English ship on the high seas, causes B to enter 

K into an agreement by an act amounting to criminal intimidation 
under the Indian Penal Code. A afterwards sues B for breach of 
contract at Calcutta. A has employed coercion although his act 
1s not an offence by the Jaw of England and although the Indian 


Penal Code was not in force at the time when or the place 
where the act was done. 


__Consequences of Coercion, 
cion is voidable at the option of t] 


ce it. The aggrieved party may, 
Insist on its performance 


Special Cases— 


1. Prosecution, A threat to i 
’ ] ; prosecute a man suit 
against him. These acts do not constitute coercion esate os 
not Pien by the Indian Penal Code, ast 
aren pigs prices and high interest rates, It is nò i 
charge high prices or high interest rates because ene ot 
forbidden by the Indian Penal Code. ` ia e 
3. A threat to commit suicide. Consent 
i ning to commit suicide e.g, 
The Madras High Court pey held that thi PAS est ee 
i t was, however, argued by Oldfield J f 
the judges of the Bench which decided this case, Kat Sectiod lere 
be construed strictly and that an act which is not punishable under 
the Indian Penal Code cannot be said to be “forbidden” by it 
cide is not punishable by the Indian Penal Code ; only the attemi t 
to commit suicide is punishable. Therefore, it was observed that the 
threat to commit suicide is not coercion. 


1(1927) 50 Mad. 786 . 2 (1889 
3 (1917) 41 Mad. 88 L Q Maas 218 
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Duress. The term duress is used in English law to denote 
threats over the person of another with a view to obtain the consent 
of a party to an agreement. The scope of the term coercion is wider 
because it includes threats over property. 


UNDUE INFLUENCE 


Definition. A contract is said to be induced by undue influence 
where i m o! the partes isina postion to dominate the will of the 
other and (ii) he uses the position to obtain i 
Gee iner > Sec) 1611)" P an unfair advantage over 

Presumptions. Section 16 (2) provides that undue influence 
may be presumed to exist in the following cases : 

1. Where one party holds a real or apparent authority over 
the other or where he stands in a fiduciary relationship to the other. 
Fiduciary relationship means a relationship of mutual trust and 
confidence. Such a relationship is supposed to exist in the following 
cases—father and son ; guardian and ward ; solicitor and client ; doctor 
and patient ; preceptor and disciple ; trustee and beneficiary etc. 

2. Where a party makes a contract with a person whose mental 
capacity is temporarily or permanently affected by reason of age, 


illness, or mental or bodily distress. 


Examples: z ë 
anced money to his son B during his minority, upon 
obtains by misuse of parental influence, a bond 


ter amount than the sum advanced. F employs 


(ü) F having adv: 
B’s coming of age 
from B for a grea 


undue influence. 4 3 
bled by disease or age, is induced by B' influence 


(ii) P, a man enfee b 
over him as his medical attendant to agree to pay B an unreason- 
able sum for his professional services. B employs undue 


influence. ait 
A Malay woman of great age and wholly illiterate made a gift 


of almost the whole of her property to her nephew who was 
managing her estates. The gift was set aside on the ground of 
undue influence. Inche Noriah v. Shaik OmarA 


induced by Undue Influence. “It is now well 
settled that in order that a transaction may be held to be induced by 
undue influence three conditions must be satisfied, namely, that the 
relation subsisting between the parties were such that one was in a 
position to dominate the will of the other, that the transaction secured 
an unfair advantage to the party in a position to dominate the will 
of the other and this unfair advantage resulted from the use of that 
position.” Kumati Bala Roy and another v. Nirmal Chandra Roy and 
others.5 


(iii) 


Transaction 


41929) A.C. 127 5 (1970) 74 C.W.N. 680 
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ences of Undue Influence. An agreement induced by 
rt anes is voidable at the option of the party whose consent 
was so caused. Such an agreement may be set aside absolutely or, 
if the party who was entitled to avoid it has received any benefit there- 
under, the court can set it aside upon such terms and conditions a 
may seem just.—Sec. 19A. The aggrieved party may, if he desires, 
treat the agreement as binding and enforce it against the other party. 
According to the Madras High Court undue infiuence by a 
person, who is not a party to the contract, may make tha coniract 
voidable. 


Burden of Proof. Ifa party is proved to be in a position to 
dominate the will of another and if it appears that the transaction is an 
unconscionable one, the burden of proving that the contract was not 
induced by undue influence, lies on the party who was in a position to 
dominate the will of the other.—Sec. 16 (3). 

existence of the power to dominate the will of another may 
be presumed to exist under the circumstances mentioned in Section 
16 (2). [See para 2, above.] 


It has been held by judicial decisions that the existence of a power 


to dominate the will of another cannot bë presumed in the cases of 
landlord and tenant, and creditor and debtor. There is no presump- 
tion of undue influence between husband and wife. Mackenzie V. 
Royal Bank of Canada In these cases the party alleging undue 
influence must prove that undue influence existed. 


Lack of judgment, want of prudence, lack of knowledge of facts, 
or absence of foresight a: 


C t are generally not, by themselves, sufficient 
reasons for setting asid 


C nfluence cannot be 
presumed aere from the existence of any of the aforesaid defects 
ima party. Allcard v. Skinner. 


as ce may be answer. 
7 2 : (1) the injured person ha 
independent advice ; ial facts were disclosed; and (3) 


(i) Inadequacy of consideration, 
(ii) Fiduciary relationship between the parties. 
(iii) Inequality between the parties as regards age, intelligence, 
social status, etc. 
(iv) Absence of independent advisors for the weaker party. 
High rates of interest. It is usual for moneylenders to charge 
high rates of interest from needy borrowers. Can the court presume 
the existence of undue influence in such cases ? 


6 (1934) A.C, 468 7 (1887) 86 Ch. D. 145 
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Illustration (d) of Section 16, Contract Act is as follows: “A 
applies to a banker for a loan at a time when there is stringency in the 
money market. The banker declines to make the loan except at an. 
unusually high rate of interest. A accepts the loan on these terms. 
This is a transaction in the ordinary course of business and the con- 
tract is not induced by undue influence.” 

So a transaction will not be set aside merely because the rate 
of interest is high. But if the rate is so high that the court considers. 
it unconscionable, the burden of proving that there was no undue 
influence lies on the creditor. This is made clear by illustration (c) 
of Section 16 which is as follows: “A, being in debt to B, the 
moneylender of his village, contracts a fresh Iocan on terms which 
appear to be unconscionable. It lies on B to prove that the contract 
was not induced by undue influence.” - 

In India, in most of the States, there are Money Lenders Acts 
which lay down the maximum rates of interest which can be charged. 
Also, under the Usurious Loans Act of 1918, the court has discre- 
tionary power to reduce rates of interest whenever they appear to: 


be unconscionable. 
As regards high prices the general op‘nion is that 


High Prices. € 
if a trader puts his prices up during scarcity and a buyer agrees to pay 
such high prices, it is a transaction in the ordinary course of business 
and is not a case of undue influence. In certain cases high prices may 
amount to profiteering and blackmarketing. They are criminal 


offences. 
Pardanishin Woman. Women, who observe the custom of 
Parda, ie., seclusion from contact with people outside her own 
family, are peculiarly susceptible to undue influence. Therefore, 
Indian courts have held that a contract made by or with a pardanishin 
lady may be set aside by her unless the other party to the contract 
t that the terms of the contract were fully explained 


satisfies the cour the contra 
to her and that she understood their implications. 


Difference between Undue Influence and Co:rcion. In both 
undue influence and coercion, one party Is under the influence of 
another. In coercion, the influence arises from committing or threaten- 
ing to commit an offence punishable under the Indian Penal Code 
or detaining or threatening to detain property unlawfully. In un- , 

he influence arises from the domination of the will of 


due influence, t ë 
Cases of coercion are mostly cases of the: 


one person over another. | i 
use of physical force while in undue influence there is mental pressure. 


MISREPRESENTATION 


Representation is a statement or assertion, made by one party 
before or at the time of the contract, regarding some: 


to the other, 
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fact relating to it. Misrepresentation arises when the representation 
made is inaccurate but the inaccuracy is not due to any desire 
defraud the other party. There is no intention to deceive. 


Section 18 of the Contract Act classifies cases of misrepresenta- 
tion into three groups as follows : 


1, Unwarranted Assertion. “The positive assertion, in 
manner not warranted by the information of the person making it, o 
that which is not true, though he believes it to be true. 

‘Example : 3 ics 
4 says to B who intends to purchase 4’s land: My land p. 
12 T of rice per bigha” A believes the Maman are EG 
although he did not have sufficient grounds for the ef, 


ma ice, 
it transpires that the land does not produce 12 unds of ri 
This is misrepresentation. 


party. In English 
n as cases of “constructive fraud.” 

3. Innocent Mistake, “Causing, however innocently, a party 
to an agreement to make a mistake as to the substance of the thing 
which is the subject of the agreement.” 


a Conseguences of Misrepresentation. In cases of misrepresenta- 
ton the aggrieved party can : 
(i) avoid the agreement, or 
(ii) ‘sist that the contract 


y whose consent was caused by misrepresentation 
hed thee & discover g the truth with ordinary diligence, he has 


à s aa D s, means such diligence as a reasonably pru- 
ent man would consider necessary, having re ature o 
the transaction. Ë regard to the n 


Example : š: ` 

A, by a misrepresentation leads B erro, i at five 
hundred maunds of indigo are made as S pe FA “factory. 
B examines the accounts of the factory, which ao that only four 
hundred maunds of indigo haye been made. After this B buys the 
factory, The contract is not avoided by A's misrepresentation. 
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FRAUD 


Definition. The term “fraud” includes all acts committed by a 
person with a view to deceive another person. “To deceive” means 
to “induce a man to believe that a thing is true which is false”. 

Section 17 of the Contract Act states that “Fraud” means and 
includes any of the following acts : 

(1) False Statement. “The suggestion as to a fact, of that 
which is not true by one who does not believe it to be true.” A false 
statement intentionally made is fraud. 

(2) Active Concealment. “The active concealment of a fact 
by one having knowledge or belief of the fact.” Mere non-disclosure 
is not fraud where the party is not under any duty to disclose all facts. 
(See below). But active concealment is fraud. 


Examples : 7 j 
having discovered a vein of ore on the estate of A, adopts 


© B, 
means to conceal, and does conceal, the existence of the ore 


from A. Through A’s ignorance B is enabled to buy the estate 
at an undervalue. The contract is voidable at the option of A.— 


Nee (d) to Sec. 19). 
sells by auction to B a horse which A knows to be unsound, 


ii 

e) A says nothing to B about the horse's unsoundness. This is not 
fraud because A is under no duty to disclose the fact to B. But if 
between B and A there is a fiduciary relationship (for example if 
B is A’s daughter) there arises the duty to disclose and non-dis- 
closure amounts to fraud—(Hlustrations (a) and (b) to Sec. 17). 


(3) Intentional non-performance. “A promise made without 
any intention of performing it. Example—purchase of goods with- 


out any intention of paying for them. 

(4) Deception. “Any other act fitted to deceive”. 

(5) Fraudulent act or omission. “Any such act or omission as 
the law specially declares to be fraudulent.” This clause refers to 
provisions in certain Acts which make it obligatory to disclose relevant 
facts. Thus, under Section 55 of the Transfer of Property Act, the 
seller of immovable property is bound to disclose to the buyer all 
material defects. Failure to do so amounts to fraud. 

Comment. To constitute fraud, the act complained of must be 


bi ithi of the five abovementioned categories. 
rought within any mmendation or praising of one's 


i oted that mere co Xy ys 
19 y pee Št fraud. Traders and manufacturers are inclined to 
speak optimistically of their products, €g, “X products are the best 
š p hich ‘washes whiter than white’. 


ih » or a soap powder w Bere 
Athe Re ae not P int to fraud, unless a clear intention to 


deceive is proved. eters. E te 
i be Fraudulent ere silence o fac e 
to a ss u s of a person to enter into a contract is not fraud, 
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ing had 
i stances of the case are such that, regard being 
ea SINE duty of the person keeping silence to speak, or 
Tie his silence is, in itself equivalent to speech.” Explanation 
Sec: 17. ; 
From the above, the following rules can be deduced : 


1. The general rule is that mere silence is not fraud. 


Eom A and B being traders enter upon a contract. A has prives 
information of a change in price which would affect B's w Dg 
ness to proceed with the contract. A Ts not bound to in ae 

(ii) H sold to W some pigs which were to his knowiedge i E 
from swinefever. The pigs were sold “with all fau ts ae a SiC 
not disclose the fever to W. Held, there was no fraud. ‘a . 
Hobbs.8 


: ; 3 : ê 
2. Silence is fraudulent, “if the circumstances of the case ar 


such that, regard being had to them, it is the „duty of the penaa 
keeping silence to speak”. The duty to speak, i.e., disclose all facts, 
exists where there is a fiduciary relationship between the parties 
(father and son ; guardian and ward, etc.). The duty to disclose may 
also be an obligation imposed by statute. (Example—Sec. 55 of the 
Transfer of Property Act). There is also a duty of making full 


disclosure in contracts of insurance. Whenever there is a duty to 
disclose, failure to do so amounts to fraud. 


3. Silence is fraudulent where the circumstances are such that, 
“silence is in itself equivalent to speech”, 


Example : 


B says to A, “If you do not deny it, I shall assume that the horse is 
sound.” A Says nothing. Here 4’s silence is equivalent to speech. 
If the horse is unsound A’s silence is fraudulent. 


Consequences of Fraud. A part who has been i er 
into an agreement by fraud h party s been induced to ent 


as the followi i 
him SENO] e tollowing remedies open to 


‘1. He can avoid the performance of the contract, 

2. He can insist that the contract shall be performed and that 
he shall be put in the position in which he would have been if the 
representation made had been true, 


Example : 4 
A fraudulently informs B that A’s estate is free from encumbrance, B 
thereupon buy the estate. The estate is subject to a mortgage. 
B may avoid the contract or May insist on its bein; i out 
and the mortgage debt repaid by A. B mig 


8(1878) 4 A.C. 13 
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3. The aggrieved party can sue for damages. Fraud is a civil 
wrong or Tort ; hence compensation is payable. 

Conditions, Relief for fraud can be obtained only if the 
following conditions are satisfied : š 

1. The act must have been committed by a party to a contract 
or with his connivance or by his agent. 

2. The act must have been done with the intention to deceive 
and must actually deceive. A deceit which does not deceive gives no 
ground of action. 

3. The consent of the party was obtained by the act complained 
of. A fraudulent act which did not cause the consent to a contract 
of the party on whom such fraud was practised, does not make the 


contract voidable. š 
4. In cases of fraudulent silence, the contract is not voidable if 


the party whose consent was so caused had the means of discovering 
the truth with ordinary diligence. 

5. The remedy of rescinding the agreement is not available in 
cases of approbation (i.e. acceptance of the agreement) and laches 


or undue delay in taking action. 


DISTINCTION BETWEEN FRAUD AND 
MISREPRESENTATION 


1. Different Intention. In misrepresentation there is no inten- 
tion to deceive. Fraud implies an intention to deceive. 

2. Different Rights. In case of fraud the party aggrieved can 
rescind the contract (¿e., the contract is voidable at his option). 
He can also sue for damages. In case of misrepresentation the only 
remedy is rescission. There can be no suit for damages. 

3, Different Defence. In case of misrepresentation if the circu- 
mstances were such that the aggrieved party might have discovered the 
truth with ordinary diligence, the contract cannot be avoided. The 
same is the case where there is fraudulent silence. But in other cases 
of fraud this is no defence. Even if there were independent sources 

ing the truth which were not availed of, the aggrieved 


of discovering V 
party can rescind the contract and/or file a suit for damages. 


CONTRACTS UBERRIMAE FIDEI 


Uberrimae fidei contracts are contracts where law 
imposes upon the parties the duty of making a full disclosure of- all 
material facts. In such contracts, if one of the parties has any in- 
formation concerning the subject matter of the transaction which is 
likely to affect the willingness of the other party to enter into the 
transaction, he is bound to disclose the information. 


Definition. 
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Examples. The following contracts come within the class of 
uberrimae fidei contracts. 


1. Contracts of insurance. The assured must disclose to the 
insurer all material facts concerning the risk to be undertaken. Upon 


failure to do so, the contract may be avoided. London Assurance 
Co. v. Mansel.® 


2. Fiduciary relationship. Contracts in which parties stand m 
a fiduciary relation to each other, e.g., contracts between solicitor ani 
client, father and son, etc. 


3. Contracts for the Sale of Immovable Property. Under sec 
tion 55 (1) (a) of the Transfer of Property Act, the seller is boun 
“to disclose to the buyer any material defect in the- property or in 

“ the sellers title thereto of which the seller is, and the buyer is not, 
aware, and which the buyer could not with ordinary care discover. 


4. Allotment of shares of companies. Persons who issue the 
Prospectus of a company have the duty of disclosing all information 


regarding the company with strict accuracy. (See under Company 
Law, ch. 3). 


5. Family Settlements. When family disputes are settled by 
mutual agreement, each party is bound to disclose any information 
possessed by him regarding the value of family properties. 


MISTAKE 


Definition. Mistake may be defined as an erroneous belief 
concerning something. Consent cannot be said to be ‘free’ when an 
agreement is gael into under a mistake. An agreement is yon 
as a contract only when the partii ing in the 
aes Parties agree upon the same thing 


Classification. Mistake ma; i istak ni 
PACI i i y be (i) mistake of law 4 

or pere t fact. Mistake of law scant He be (a) mistake 3° 
in India. orce in India and (b) mistake as to a law not in force 


Mistake may be Bilateral i : ; jse 
when both the parties of the sonteattetal. Bilateral mistakes ar 


avoid a contract. As a rule 
n agri cases 
where such agreement can bi cement. But there are 


> e avoided. ; ent 
there is no consent (see below). ed. For example in the agreem 
Rules. The Indian Contract Act 1 : les 
regarding mistakes : ays down the following ru 


9 (1879) 11 Ch. D. 363 
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1. Mistake of Law. Mistake on a point of Indian law does 
not affect the contract. Mistake on a point of law in force in a 
foreign country is to be treated as mistake of fact. A and B make 
a contract grounded on the erroneous belief that a particular debt is 
barred by the Indian law of limitation. This is a valid contract. The 
reason is that every man is presumed to know the law of his own 
country and if he does not he must suffer the consequences of such 
lack of knowledge. But if in the above case, the mistake related to 
the law of limitation of a foreign country, the agreement could have 


been avoided.—Sec. 21. 
2. Mistake of fact. An agreement induced by a mistake of 


fact is void provided the following conditions are fulfilled—Sec. 20. 
(i) Both the parties to the agreement are mistaken. 
(ii) The mistake is as to a fact essential to the agreement. 


Examples : 5 

() P agrees to sell to Q a specific cargo supposed to be on its way 
from England to Bombay. It turns out that before the day of 
the bargain the ship conveying the cargo has been cast away and 
the goods lost. Neither party was aware of the fact. The agree- 
ment is void. 

(ii) M agrees to buy from N a certain horse. It turns out that the 
horse was dead at the time of the bargain though neither party 
was aware of the fact. The agreement is yoid. 

(iii) A, being entitled to an estate for the life of B, agrees to sell it to 
C. B was dead at the time of the agreement, but, both parties 
were pe of me fact. The agreement is void. 

iv) W offered to purchase certain plots of land belongin a 

Co) 2,000. G rejected the offer. tet on C wrote a Sen ome 
to sell the plots to W for “£ 1,200”. His real intention was to 
make an offer for “£2,100”. W accepted the offer as made. 
Held, W was not entitled to enforce the contract, as he knew 
that the “offer” was made by C under mistake. Webster v. Cecil2 


3. Opinion. “An erroneous opinion as to the value of the 
thing which forms the subject-matter of the agreement is not to be 
deemed a mistake as to a matter of fact.”—Explanation to Sec. 20. 


Brite ticle thinking that it i h 
uys an ari ng that it is worth Rs. 100 while it i: 
worth Rs. 50. The agreement cannot be avoided Gauls Saat ok 


mistake. 


4, Unilateral Mistake. Section 22 provides that, “A 
contract is not voidable merely because it was caused by one of the 
parties a being rac e mistake as to matter of fact.” A mistake 
by one of the parties (Unilateral Mistake) does not : 
the validity of a contract. generally affect 


1(1861) 30 Beav. 62 
sm : cL (14)—4 
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s ses. 
CS H contracted with the N Corporation to build a number or BESTS 
In calculating the cost of the houses H by mistake e rdingly. The 
cular sum twice over and submitted his estimates oa sor than 
Corporation agreed to the figures which were natura ih TA CORE, 
actual cost. Held, the agreement was binding as it sO asin 
Corporation affixed its seal to it, even though it es esti as 
erroncous estimates. Higgins Ltd. v. Northampton Corp 


i hott istence 
But if the mistake is of such a nature as to prevent the existe 


f i is 
of free consent, the agreement is void, even though the mistake 
unilateral. (See below.) ~ 


Mistake and Consent. Section 10 of the Act provides. at ea 
agreement is valid if it is the result of the free consent o ne pani a 
Section 13 of the Act lays down that two OG Es JP Sarsa 
consent when they agree upon the same thing in the PARE a mt He 
mistake may prevent the formation of a real Ge ee to 
same thing in the same sense.” When one or more o p EEN 
an agreement suffer from a fundamental error and a 
(apparently given) is not really there, the agreement is vo aimed ihe 

fundamental error, which precludes consent, is some meni 
result of fraud. But fraud is not the necessary or decisive w the 
An error may arise without the fault of any of the parties to 


; ent 
agreement. Whenever any fundamental error exists, the agreem 
is void. 


Examples of Mistake. Some typical cases of mistake invalida- 
ting an agreement are given below. 


š; 5 5 re 
(a) Mistakes as to identity of the person contracted with, whe: 
such identity is essential to the contract. 


Examples : 
@ Blenkarn, by imitating the signature of reputable firm gue 
Blenkiron & Co., induced another firm Y to supply goods to no 
- on credit. The goods were then sold to X. He! d, there was ol 
Contract between Blenkarn and Y because Y never intended as 
Supply Blenkarn. Therefore X obtained no title to the goods: 
cause the goods were given on credit the question of identity 


Was essential to the agreement. Cundy y, Lindsay.3 
(ii) A jeweller was insured with a compan i 


the exception of jewellery ‘ 


sing as the wife of a wealthy c 
er the jeweller to inspi 


2(1927) 1 Ch. D. 128 201878) L. R. 3 A.C. 459 
4 (1927) A.C. 487. 
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The question of identity must be an essential element of the 
contract. Where the identity of the party contracted with is immate- 
tial, mistakes as to identity will not avoid a contract. Thus if X goes 
to a shop, introduces himself as Y and purchases some goods for 
cash, the contract is valid unless it can be shown that the shopkeeper 
would not have sold the goods to X had he knew that he was not Y.. 

(b) Mutual mistake as to the existence of a thing. All the 
examples given in the Contract Act under Section 20 come within 
this category. They have been reproduced above. (See para 2, p. 


49.) 
(c) Mutual mistake about the identity or quantity of a thing. 


Examples : 

Bes (b X agreed to buy from Y 125 bales of Surat cotton “to arrive ex 
Peerless from Bombay.” There were two ships called “Peerless” 
sailing from Bombay, one arriving in October and the other 
arriving in November. X meant the earlier one and Y the latter. 
Held there was no contract. Raffles v. Wichelhaus.5 In this case 
there was no consensus ad idem; the parties did not understana 
the same thing in the same sense. 

(i) X inspected 50 rifles in a shop. Later he telegraphed, “send three 
rifles.” The telegraph clerk by mistake transcribed the message 
as, “send the rifles.” The shopkeeper sent 50 rifles and upon 
X's refusal to accept, filed a suit for damages, Held, there was no 
contract, Here the consensus ad idem did not arise because of the 
mistake of a third party. Henkel v. Pope.6 


(d) Mutual mistake as to the subject-matter of the contract, or 
the nature of the transaction. If the contract actually made is sub- 
stantially different from the contract the parties intended to make, the 


contract can be avoided. 


EN les : 
Examp (i) M an old man of feeble sight, endorsed a bill of exchange think- 


ing it was a guarantee. There was no negligenc i . 
Held, there was no contract. Foster y. Machianont DR ci 

Gü A and B believing themselves married made a separation agree- 
ment under which the husband agreed to pay a weekly allowance 
to the wife. Later on it transpired that they were not married. 
In àn action by the “wife” for arrears of allowance, it was held 
that the agreement was void because there was a mutual mistake 
on a point of fact which was material to the existence of the 
agreement. Galloway v. Galloway.8 


(e) Miscellaneous. Mistakes may occur for the following 
causes : the title of property ; quality of the subject matter ; quantity 
of the goods ; and, the price of the subject. 


5 (1864) 2 H. & C, 906 6 (1870) L.R. 6 Ex. 7 
7 (1869) L.R. 4 C.P. 704 8 (1914) T.L.R. 531 
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EXERCISES 


1. State when a consent is not said to be free. What is the effect of such 
n the formation of a contract? k h 
A Under what circumstances is a contract ae to be induced by undue 
i : Give two examples. (C.U. B.Com. '73). ri " 

Progr iinei DAEN “coercion” and “undue influence”, Illustrate your 
er, (C.U. B.Com. Hons, 70) . ` 
EE Define and explain Misrepresentation and ane What remedies are 

ilable to the aggrieved party? (See C.A./I May ' 1). f 
P 5. Under aria ARGE does fanl vitiate a contract? (C.U. B.Com 
Hons. "71.) Give examples. (See WAG/I, June '74 n ee z 

6. Were silence as facts is not fraud.” Explain with iustranons. n): 

7. “A contract caused by mistake is void.” Ex lain. (See C.A./} KAAR Li 

8. Give answers with reasons whether the following cases are instan 
fraud: 


(a) A sells, by auction, ores a horse whia A knows to be unsound. À 
declares nothing to B about the horse's unsoundness. 

(b) sinters B is As daughter and has just come of age. Is A then bound 
to tell B that the horse is unsound ? the horse is 

(©) B says to A—“If you do not deny it, I shall take that 
sound,” A says nothing. (C.U. B.Com. Hons. 73). 

9. blems : 

(a) A and B make a contract on the m 
debt is barred by the Indian law of limitation. 
contract voidable? (C.U. B.Com. Hons. So 


(b) A fraudulently informs B that A’s house is free from encumbrance. 
B thereupon buys the house. The house i 


s subject to a mortgage. What are 
the rights of B? (C.U. B.Com. Hons, '69) . 


©) A agrees to sell B a specific cargo of joods per S. S. Malwa supposed 
to be 9 its way from London t Bombay It ae i that before the “day 
of the bargain S. S. Malwa had been cast away and the goods were lost. 
Discuss the respective rights of A and B. (C.U. B.Com. Hons, 65). 

(d) A agrees to buy from B a certain cle hant. It turns out that the 
elephant was dead at the time of the bargain, ough neither party was aware 
of the fact. Discuss the rights of A and B. (C.U. B.Com. Hons. 72) 


2 we) 4 pral a horse to B promo full well that the horse is cout, 
Not disclose the nature i „U. 
B.Com. Hons. °72) , te of the horse to B. Is the sale valid? (C 


A, a man enfeel 
a sum of 


istaken belief that a particular 
. Is the contract void? Is the 


Chapter LEGALITY OF OBJECT 
8 | AND CONSIDERATION 


UNLAWFUL CONSIDERATION AND OBJECT 


Definition. An agreement will not be enforced by the court if its 
object or the consideration is unlawful. By the expression, “object 
of an agreement” is meant its ‘purpose’ or ‘design’. The object and the 
consideration must both be lawful, otherwise the agreement is void. 


Unlawful Agreements. According to Section 23 of the Act the 
consideration and the object of an agreement are unlawful in the 


following cases : 
1. If it is forbidden by law. An act or an undertaking is for- 


bidden by law when it is punishable by the criminal law of the country 
or when it is prohibited by special legislation or regulations made 
by a competent authority under powers derived from the legislature.* 
If the object of an agreement or the consideration is the doing of an 
act forbidden by law, the agreement is void. 

2. If it is of such a nature that, if permitted, it would defeat the 
provisions of any law. If the object or the consideration of an agree- 
ment is of such a nature that it would indirectly lead to a violation 
of the law, the agreement is void. 


Dp les: i 

Exam? (D 4’s estate is sold for arrears of reyenue under the provisions of 
an act of the Iegislature by which the defaulter is prohibited from 
purchasing the estate. B, upon an understanding: with A, becomes 
the purchaser and agrees to convey the estate to A upon receiving 
from him the price which B has paid. The agreement is void as 
it renders the transaction, in effect, a purchase by the defaulter, 
and would #2 defeat g the object of the Ew: 

ii) The plaintiff ente: into a contract of service 

6) defendant by which it was agreed that he should be perl m 
sum of £18 a week as salary, and a further £6 per week for 
‘expenses’. ae es were very much lower, therefore this 
provision was merely a device to defraud the Income Tax 
Authority. The Court of Appeal in England, held that the two 
provisions of the contract cannot be severed and the whole 
contract was void. Napier v. National Business Agency Ltda 

(iit) `P let a flat to R ata rent of £1,200 a year. To reduce the 
Municipal tax he entered into two agreements with R. One, by 


1 Pollock and Mulla. Indian Contract Act, p. 188 
2(1951) 2 All E.R. 264 
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i the rent was stated to be £450 only and the 
ae by which R agreed to Pay £750 for services ss 
connection with the flat. In a suit filed against R to ENE 
£750, it was held that the agreement was made to defrau TS 
municipal authority and was void and A cannot recover 
money. Alexander v. Rayson.8 


3. If it is fraudulent. An agreement whose object is to defraud 
others is void. 


amples : z 
TRGE ( A, B, and C enter into an agreement for the division among pee 
of gains acquired or to be acquired by them by fraud. 
agreement is void. i Tips 
G) A, being agent for a landed proprietor, agrees for money, Aunt 
the knowledge of his principal, to obtain for B a lease ol anc 
belonging to his principal. The agreement between A and B i 
void, as it implies a fraud by concealment by Æ on his principal. 


4. If it involves or implies injury to the person or property of 
another. If the object of an agreement is to injure the person or 
property of another, it is void. 


Examples : i : 
ʻA ( An agreement by the proprietors of a newspaper to indemnify the 


printers against claims arising from libels printed in the newspaper 
is void. W. H. Smith & Sons v. Clinton 


Gü) An agreement by which a debtor promised to do manual labour 
for the creditor so long as the debt was not repaid in full has 
been held to be void under this clause. Ram Sarup v. Bansi.s 


5. If the court regards it as immoral. 


oe! Š 0 An agreement whose 
object is immoral, or where the consideration is 


immoral, is void. 


Examples : 


( X who is B’s Mukhtear promises to exercise his influence with B+ 


in favour of C and C Promises to pay Rs, 1,000 to X. The 
agreement is void because it is immoral. 
(ii) D agrees to let her da 


o let ughter to hire to B for concubinage, The 
_. agreement is void. 
(iii) P let a cab on hire to B a prostitute, knowing that it would be 


used for immoral Purposes, The agreement is void and he cannot 
recover the hire. Pearce v. Brooks¢ 

(iv) A man who knowingly lets out his house for prostitution cannot 
recover the rent. 


6. If the court regards it as opposed to public policy; An agree- 
ment which is injurious to the public or is against the interests of the 
society is said to be opposed to public policy. Public policy is not 


8 (1936) 1 K. B. 169 4(1908) 26 TLR, 34 
5 1915) 42 Cal 742 6 (1866) L.R. 1 Ex. 213 
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capable of exact definition and therefore courts do not usually go 
beyond the decided cases on the subject. It has been said in the 
House of Lords that, “public policy is always an unsafe and treacher- 
ous ground for legal decision”, per Lord Davey. Janson v. Drieftein 
Consolidated Mines.? Courts are generally disinclined to create a new 
item in the list of agreements aga nst public policy. Gherulal Parakh 
v. Mahadeodas & others. 

The following agreements have been held to be against public 
policy : trading with the enemy ; traffic in public offices ; interference 
with the course of justice etc. These agreements are discussed below. 


AGREEMENTS AGAINST PUBLIC POLICY 
It is a well-settled principle of 
law that an agreement between citizens of two countries at war with 
each other is void and inoperative. In India such agreements are 
allowed where specially permitted by the government. (“Alien”— 
p. 36). 

2, Agreements i 


1. Trading with the enemy. 


nterf.ring with the course of justice. Agree- 
ments for stifling or hushing up prosecutions are bad in law. When 
an offenée has been committed, the guilty party must be prosecuted 
and any agreement which seeks to prevent the prosecution of such 
a person is opposed to public policy and is vo'd. But under the 
Indian criminal law there are certain cases which can be compromised 
or compounded, These are mostly minor offences like simple hurt. 
An agreement for the compromise of such a case is valid. In civil 
cases compromises and settlements are not only allowed but also are 
encouraged. An agreement to refer present or future disputes to 
arbitration is a valid agreement. But an agreement varying the statu- 
tory period of limitation is not valid. 
Champerty and Maintenance. — When a person agrees to help. 
another by money or otherwise in litigation in which he is not himself 
interested, it is called Maintenance. When a person helps another 
hange of a promise to hand over a portion of the 


in litigation in exc prc 
fruits of the litigation, if any, it is called Champerty. 


Example : > J 

ANA p files a suit against Q for the recovery of a house, X promises to 
advance Rs. 1,000 to P for the costs of the litigation and P promises 
to give to X a portion of the house if he is successful in his suit. 
This is a champertous agreement. 

According to English law an agreement which amounts to Cham- 

perty is void because, it is against public policy to promote litigation. 

But an agreement which amounts to Maintenance only, is good if it 


can be shown that the motive underlying the help given is purely 
7 (1902) A.C. 484 §(1959) (II) S.C.A. 342 (Supreme Court) 
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i held by the Privy Council in the case of 
eee SCE as hat the English doctrines of hans 
ey and Maintenance are not applicable to India. In inaia fs 
agreement to finance litigation in return of a portion of the Beis 3 
of the litigations is valid provided the litigation was instituted Wi x 
bonafide motive. Bhagwat Dayal Singh v. Debi Dayal Sahu. He 
‘however, the litigation was inspired by a malicious motive or is o 
gambling character, the agreement is bad. 


3. Traffic in public offices. Agreements tending to injure the 
public services are void as being against public policy. 


Examples : Pete s ; ` 
š (ü An agreement the object of which is to procure a public post is 
void. 


š ç id. 
i. eement to share the emoluments of a public office is voi 
a ae EA to sell a religious office e.g., that of a shebait or a 
vali is void. s 7 
(iv) THE certain college promised Parkinson that if he 
donates £3000 to the college, he would use his influence to pecure 
a knighthood for him, Parkinson made the donation but di 
not get a knighthood and sued for the recovery of the money. 
Held, the action failed because the agreement was against public 
policy. Parkinson v. College of Ambulence Ltd2 ; : 
(w) P promises to obtain for Q an employment in the public service 
and Q promises to pay Rs. 1,000 to P. The agreement is void, 


4. Agreements creating an interest opposed to duty. It has 
been held in several cases that if a Person enters into- an agreement 
whereunder he will have to follow a course of action which is against 


his public or professional duty, the agreement is against public policy 
and is bad. 


Examples : 


An agreement by an agent whereb he would be enabled to make 
secret profits 


} an agreement for the urchase of property by a public 
officer where such purchase is prohibited by Jaw; an agreement by 


a newspaper proprietor not to comment on the conduct of particular 
person. Neville v. Dominion of Canada News Cos 

5. Agreements restrain 
duly restraining personal lib 
against public policy. 


ing personal freedom, 


Agreements un- 
erty have been held to b 


e void as being 


Examples : 


(i) An agreement by a debtor to do manual work for the creditor so 
long as the debt was not paid in full, 


P (1876) 4 LA. 23 (Privy Council) — 161908) 35 LA, 48 (Privy Council) 
2(1925) 2 K.B. 1 


3 (1915) 3 K.B. 556 
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(ii) An agreement whereby the debtor promised to a mon 
that he will not change his residence or his employment Sees 
duction of his salary without the consent of the money- 


to a re 
to be void. Horwood v. Millar's Timber Co.4 


lender was held 


rfering with parental duties. The authority 
d of a guardian over his ward is to be 
f the children and the wards respectively. 
t be alienated irrevocably and any 


6. Agreements inte 
of father over children an 
exercised in the interest o 
The authority of a father canno 
agreement purporting to do so is void. 


Example: 

The father of two minor sons agreed to transfer their ardianship 

to Mrs. nnie Besant, on an irrevocable basis, Binsequently 

he wanted to rescind the agreement. Held, guardianship cannot be 

ermanently alienated. So he got back their custody. Giddu 
Naravanish v. Mrs. Annie Besant.5 


7. Agreements interfering with marital duties. Agreements 
which interfere with the performance of marital duties are void as 


being*against public policy. 


Examples: 
(i) An agreement to lend money to a woman in consideration of her 
getting a divorce and marrying the lender is void. 
Mahomad8 Roshan v. 


ii) An agreement that the husband will always stay at p 
( in-law's house and that the wife would nacen Tee ie mone 
house is void. Tikyat v. Monohar.7 P. 


8. Marriage brokerage agreements. According to English 
law an agreement to pay brokerage. to a person for negotiating a 
marriage, is void’ because it is against public policy. The principle 
underlying this rule is that marriages should take place accordin; 4S 
the free choice of parties and such choice should not be interfered Sith 
by third parties acting as brokers, In India, however, marriages are 
in most cases negotiated by the parents of the parties and the custom 
of appointing agents or brokers for finding out a suitable match is well- 
established. aha mer B ne difference of opinion on the 
uestion whether the English rule regardin i 
ad should be applied here. 4 in a is 
In an old case, the Calcutta High Court held that 
to remunerate a third person in consideration of r iegotating be eae 


4(1917) 1 K. B. 805 5(1915) 38 Mad 
3$, R. 46 of 1887 728 Cal 751 a 
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is contrary to public policy and cannot be enforced. Bakshi Das v. 
Nadu Das.8 


VOID AGREEMENTS 


An agreement can be void. because of mistake, lack of considera- 
tion, want of capacity etc. A list of void agreements is given below : 
(1) Lack of Capacity—Sec. 11. 8 a 
(2) Mutual Mistake of Fact—Sec. 20. 
(3) Unlawful Consideration or Object—Sec. 23. 
(4) Consideration or Object partly unlawful—Sec. 24. 
(5) Agreements without consideration—Sec, 25. 


(6) Agreements declared by the Indian Contract Act in sec- 
tions 26, 27, 28, 29, 30 and 56. These agreements are 
explained below. . : 


1. Agreements in restraint of marriage, According to sec- 
tion 26 of the Contract Act, “Every agreement in restraint of the 
marriage of any person, other than a minor, is yoid,” Restraifit of 
marriage means any restriction or limitation on a Person’s right to 
marry. Under English law a partial restraint on Marriage is per- 
missible if it is reasonable. But the Indian law is stricter ae š 
restraint is valid. But a promise to marry a particular enon: d na 
not imply any restraint of marriage and is therefore a valid Contace 


2. Agreements in restraint of trade. 


which any one is restrained fr 
or business of any kind, is to 


y man shall be at liberty to 
k work 
y any eona ge, himself of the fru 
r A 
Fraser v. Bombay Ice GMan v aci at he enters into”, 
According to English law as laid down i 
in y z 
Nordenfelt Gun Co. contracts which impose ee v. Maxim 
upon the exercise of a business, trade Or profession ar e restraints 
those which impose reasonable restraints are valid ae ci aiie 
restraints are not valid except in the - But in India 


below). . few cases Provided by law. (See 


Example : 


X and Y carried on busine 
Gane | SS as braziers ; rtai i 
cutta. X promised to Stop his business in that loca grt, in 
81, b. J. 261 P 
1 (1894) AC. 535. 929 Bom 107 
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sideration of Y paying to him Rs. 900 which he had disbursed as 
advances to his workmen. X stopped his business but Y failed to 
pay him the promised money. X filed a suit to recover Rs. 900. 
The court held that the agreement was void under Sec. 27 and nothin 
could be recovered on the basis of that agreement. Madhav x 


Rajcoomer.2 


which restraint of trade is valid in India. An agreement 
in the following cases : 
of a business may agree with 


_ Cases in 
in restraint of trade is vali 

(a) “One who sells the goodwill Jusi 
the buyer to refrain from carrying on a similar business, within 
specified local limits, so long as the buyer, or any one deriving title to 
the goodwill from him, carries on a like business therein ; provided 
that such limits appear to the court to be reasonable, regard being 
had to the nature of the business.”—Exception 1, Sec. 27, Contract 


Act. 
The seller of the goodwill of a business can be restra‘ned from 


carrying on a similar business within specified local limits, provided 
the restraint is reasonable. 


. 

Example : Š 

(ü X buys from Y the goodwill of the business o£ plying ferry boats 
across certain ghats on a river and Y promises not to ply his 
boats at those ghats, The restraint is valid. 

(ii) C after selling the goodwill of his business to D pr 
carry on similar business “anywhere in the world”. 
is void. 

(iii) E a seller of imitation jewellery 
promises not to carry on business in “imitation jewellery and 
real jewellery”. Held, the restraint was valid as regards imita- 
tion jewellery, not as regards real jewellery. Goldsoll v. 
Goldman, 


‘omises not to 
The restraint 


sells his business to D and 


(b) A partner of a firm may be restrained from carrying on a 
similar business, so long as he remains a partner.—Sec. 11 (2), 
Partnership Act. 

(c) A partner may agree with his partners that on ceasing to 
be a partner he will not carry on a similar business within a specified 
period or within specified local limits—Sec. 36 (2), Partnership Act. 

(d) Partners may, in antic’pation of the dissolution of the firm, 
agree that all or some of them shall not carry on similar business within 
a specified period or within specified local limits.—Sec. 54, Partnership 
Act. 

Trade Combinations. It has been held in man i 

y English 
that an agreement between a group of manufacturers or frags ar 
g 


2(1874) 14 B.L.R. 76 3 (1915) 1 Ch. D. 292 
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ding the conditions of an industry or the price, is binding although 
it is in restraint of trade, provided the agreement is in the interest of 
the parties themselves. Thus, pools and cartels whose objects are 
to promote the welfare of the parties themselves by regulating com- 
petition are valid agreements. 


Examples : mo i š 
G) Certain ice manufacturers entered into agreement not to sell ice 


below a certain minimum price. W agreement was held to be 
valid. Fraser & Co. v. Bombay Ice Go: 


(ii) Ht was agreed among members of a society of hop growers that 
each member would deliver all hops grown by him to the society 
which would market the hops and divide the pronis among the 


members. Held, the agreement was valid, English Hop Growers 
v. Derring.5 


But a trade combination is not valid if it i 


interest or if it tends to create monopoly. Attorney General of 
Australia v. Adelaid S.S. Co.® 


i _ It was observed in Vancouver Brewing 
Co. v. V. Breweries" that, “Liberty of trade is not an asset which the 
law will permit a person to barter away except in special 
circumstances,” 


s against the public 


A - 
Service contracts. A person while in 
by the gn of his service, be prevented 
f ; or example, a docto d 
in a hospital may be debarred Írom private Pia, Such sss 
not considere i i 
of trade and are therefore valid. Sip at restraint 


Sometimes, however, employers seek to restrict former e 


429 Bom 107 
6 (1914) A.C. 461 tien) 2 K.B. 174 
$1981) 2 A. C. 158 ) A. C. 18] 


6 C. W. N. 584 911 Cal 545 
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brought out from England under a contract containing a stipulation 
that he would not play at another theatre in India during his tour. 
The stipulation was held to be void as being in restraint of trade. 


3. Agreements in restraint of legal proceedings. Private per- 
sons cannot by agreement alter their personal law or the statute law. 
Section 28 of the Act provides that, “Every agreement, by which any 
party thereto is restricted absolutely from enforcing his rights under or 
in respect of any contract, by the usual legal proceedings in the ordi- 
nary tribunals, or which limits the time within which he may thus 
enforce his rights, is void to that extent.” 

The effect of Section 28 can be summed up as follows: An 
agreement which prohibits a person from taking judicial proceedings, 
in respect of any right arising from a contract, is void. Similarly any 
limitation of the time within which he may enforce his rights is void. 
Section 28, is subject to two exceptions : 

Exception 1.—An agreement by the parties to a contract to refer 
future disputes to arbitration is valid and binding. An agreement 
to settle disputes by arbitration prevents the parties from getting the 
dispute adjudicated by a court of law but nevertheless, such an agree 
ment is binding. 

Exception 2.—An agreement in writing to refer a pending dis- 
pute to arbitration is not rendered illegal by Section 28. The section 
does not affect the law relating to arbitration. 


It is to be noted that Section 28 applies only to rights arising 
from a contract. It does not apply to cases of civil wrong or torts. 


4. Uncertain Agreements. “Agreements the meaning of which 
is not certain, or capable of being made certain, are void.”—Sec. 29. 


An agreement cannot be enforced unless the obligations created 
by it are clearly understood. (See-p. 19). 


Examples : 
(i) A agrees to sell to B “one hundred tons of oil”. There is nothing 


whatever to show what kind of oil was intended. The agreement 
is void for uncertainty. 

(ii) A, who is a dealer in cocoanut oil only, agrees to sell to B “one 
hundred tons of oil”, The nature of A’s trade affords an indica- 
Jon of the meaning of the words and the agreement is valid. 

(iii) A agrees to sell to B “all the grain in my granary at Ramnagar”. 
there is no uncertainty here to make the agreement void. 

(iv) A agrees to sell to B “one thousand maunds of rice at a price to 
be fixed by C”. As the price is capable of being made certain, 
there is no uncertainty here to make the agreement void, 

(v) A agrees fo sell to B “my white horse for Rs. 500 of Rs. 1,000”. 
There is nothing to show which of the two prices was to be given 
The agreement is wid for uncertainty, ie t 

(vi) L promises to pay five pounds mote after the purchase 
if The horse Seat lucky”. The promise ist too eh a Bar 
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enforced for it is not possible for the courts to decide when a horse 
is lucky. Guthing v. Lynn.2 


“Agreeing to Agree.” An agreement to enter into an Bere 
in the future is void for uncertainty unless all the terms of ie me Z 
posed future agreement are agreed expressly or by implication. Dat 
all material terms cf the contract are agreed, there is no binding ol i 
gation. An agreement to agree in future is not a contract nor g 

there a contract if a material term is neither settled nor implied by 
law and the document contains no machinery for ascertaining it. 


Lord Maugham in Foley v. Classique Coaches Ltd.” (Anson, Law of 
Contract, Ch. II). 


Examples : 


i) a vas engaged for a provincial tour. The agreement also 
©; ETE if mE play was brought to London „She would be 
EREA at a salary “to be mutually agreed upon”, Held, there 
was no contract. Loftus v. Roberts mat, a P 
(ii A company agreed with V that on expiration of V's existing 
contract, they would “favourably consider” the renewal of his con- 


tract. Held, no obligation was created to renew the contract. 
Montreal Gas Co. v. Vasey.5 


5. Agreements by way of wager. (Sec. 30). A wager is an 
agreement by which money is payable by cne person to another on 
the happening or non-happening of a future, uncertair 


n event, “The 
essence of gaming and wagering is that one party is to win and the 


other to lose upon a future event, which at the time of the contract 


is of an uncertain nature—that is to say, if the event turns out one 
way A will lose but if it turns out the cther way he will win.” Thacker 
v. Hardy.’ 


Commercial transactions. “In order to constitute a wagering 
contract neither party shculd intend to perform the contract itself, but 
only to pay the differences.” Sukhderdoss v. Govindoss. Commercial 
ma acions are not speculative if there is a clear intention to deliver the 
goods. 


Examples of wagering agreements : 


(i) P agrees with Q that if there is rain on a certain day P will pay 

. Q Rs. 50. If there is no rain Q will pay P Rs, 50. 

(ii) A bet on a horse race is wagering transaction, although horse 
racing 18 permitted by some local law and although there may be 
official agencies through which bets may be placed and the 

_.. Winnings collected, 

(iii) A share market transaction, in which there is no intention to give 
or take delivery of the shares and where the parties intend to deal 
only with the differences 


in prices, is a wagering transaction. 
2(1831) 2 p & Ad. 282 3 
{1902 18 T. L. R. 539 (1934) 2 K.B. 1 
© (1878) 4 Q. B. D. 685 7 (1900) A. C. 595 


7 (1928) 55 I, A. 32 (Privy Council) 
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(iv) Lotteries—A lottery is a game of chance. Therefore an agree- 
ment to buy a ticket for a lottery is a wagering agreement. A 
lottery may be authorised by the government. The only effect of 
such authorisation is to exempt the persons conducting the lottery 
from criminal prosecutions but it remains a wagering transaction. 


Dorabji v. Lance8 

(d) Gross-word Puzzles—In an English case it has been held that a 
cross-word puzzle, in which prizes depend upon sameness of the 
competitor's solution with a previously prepared solution Kept 
with the editor of a newspaper, is a lottery and therefore a wager- 
ing transaction. Coles v. Odham’s Press 


Exceptions. It has been held that the following transactions are 
not wagers : 

(i) Shares. Share market transactions in which there is clear 
intention to give and take delivery of shares. 

(ii) Games of skill. Prizes and competitions which are games of 
skill, e.g., picture puzzles ; athletic competitions etc. An agreement 
to enter into a wrestling contest, in which the winner was to be 
rewarded by the whole of the sale-proceeds of tickets and the party 
failing to appear on that day would have to forfeit Rs. 500 was held 
not to be a wagering agreement. Babasaheb v. Rajaram.* 

(iii) A statutory exception. An agreement to contribute to the 
payment of a prize of the value of Rs. 500 or upwards to the winners 
of a horse race, is valid. This is statutory exception laid down in 
section 30 of the Contract Act. 

(iv) Contracts of Insurance. A contract of insurance is not a 
wagering agreement. (See “Law of Insurance’, ch. 1.) 

(v) “Badla”. “Badla” transactions are exactly similar to the 
transaction of ‘conversion’ or ‘carrying over’ in the terminology of the 
Stock Exchanges with regard to dealings in securities. Mere agreement 

. to engage in speculation on the rise and fall in prices of goods is not 
necessarily a wagering contract. But a case this contract was held 
void under Section 23 of Contract Act because it prohibited 
forward contracts by a statute on this subject. Pratapchand Nopaji v. 
Kotrike Venkata Setty & Sons etc.” 

The effects of a wagering agreement. An agreement by way of 
wager is void. It will not be enforced by the courts of law. Section 
30 provides as follows: “Agreements by way of wager are void ; 
and no suit shall be brought for recovering anything alleged to be won 
on any wager, or entrusted to any person to abide by the result of 
any game or other uncertain event on which any wager is made.” 

In the State of Maharashtra and of Gujarat wagering agreements 
are, by a local statute, not only void but also illegal. 


8(1918) 42 Bom 676 9 (1936) 1 K. B. 416 
1(1931) 33 Bom L. R. 260 2 AIR 1975 Supreme Court 1223 
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l ents, i.e., agree- 
e case of void agreements, collateral agreemi 5 
metas ED are subsidiary or incidental to the PU ABEREEN, ATE 
valid. Therefore, though wagering agreements are void, ansant ora 
collateral to such agreements are valid. Gherulal Parakh v. a 
deodas Maiya & ors.* 


Examples : 1 n ing avgambling 
Money lent for the purpose of gambling or for paying a g: r 
2 debt en if Advani! with knowledge ae the purpose for which the 
money is required can be recovered. 7 
(ii) Where ane th several holders of a Derby Sweep ticket sold nel Oe 
his share to another, the other could enforce his claim in the pri 
by suit. Gough v. LenehanA 
(iii) M lost Rs. S500 to L on horse races. Subsequently M executed 
a Hundi for same amount in favour of L to etA PeR 
posted as a defaulter in his club. L filed a suit on t eun A 
M pleaded that it was a wagering transaction and that the seh: 
sideration was unlawful. Held, a wagering agreement is yoid bu 


does not affect the collateral transaction. Leicester & Co. v. 
S. P. Mullick.5 


6. Impossible Acts. “An agreement to do an act impossible in 
itself is void”.—Sec. 56 (Para 1). 


enne: ( A agrees with B to discover treasure by magic. The agreement is 
void. . 

(ii) A contracts to marry B, being already married to C, and forbidden 
by the law to which he is subject to practice polygamy. The 
contract is void. But A must make compensation to B for the 
loss caused to her by the non-performance of the promise. 

The examples cited above are cases of Pre-contractual 


A contract may become impossible to 
events. These cases are discussed under “ 


+ They can be called Post- 


OBJECTS OR CONSIDERATI 
If the consideration or o 


perform by subsequent 
ermination of Contracts” 
Contractual Impossibility, 


ON UNLAWFUL IN PART 


bject i i j 
rules will apply. Ject is partially unlawful, the following 
. there are several ob ects but 
agreement is void if any one of the obj a single consideration the 
2. If there is a Single ob 


Peri object but seve i ion, the 
agreement is void if any one of the co zal consideration, th 
Sec, 24. 


31959 (I) S.C.A. 342 (Supreme Co 
5 (1923). Gal, aa ae 


425 I. C. 355 
be divided into two parts—a part which 


is legal and a part which is 
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Example: 
sA alf of B, a legal manufacture ot 


other articles. B promises to pay 
The agreement is void. Here a 
t is illegal but there is a single 


A promises to superintend, on beh: 
indigo, and an illegal traffic in 
A a salary of Rs. 10,000 a year. 
part of the object is legal and a par 
consideration. 


promise to do things legal and 
part can be separated from the 
and the illegal part is a void 


3. Where there is a reciprocal 
also other things illegal, and the legal 
illegal part the legal part is a contract 
agreement.—Sec. 57. 


Example : 
A and B agree that A shall sell B a house for Rs. 10,000 but that if B 


uses it as a gambling house, he shall pay A Rs. 50,000 for it. The 
first part of the agreement is valid, the second part invalid. 


4, In the case of an alternative promise, one branch of which 
is legal and the other illegal, the legal branch alone can be enforced. 


—Sec. 58. 


Example : 

A and B agree that, A shall pay B Rs. 1,000 for which B shall after- 
wards deliver to A, either rice or smuggled opium. This is a valid 
contract to deliver rice and a void agreement as to opium. 


EXERCISES 


l. What are agreements by way of wager? What are the legal conse- 
quences that flow from an agreement by way of wager? (C.U. B.Com, ‘65; 
Hons. '67) . 

_ 2. State the law in restraint of profession, trade, or business. Give illustra- 
tions, (C.U. B.Com. Hons. '74). 
3, What are the exceptions to the rule that contracts in restraint of trade 


are void? ñ 
4. Examine the validity of agreements with consideration and object 


unlawful in part. 

5. What are the agreements which have been expressly declared to be 
void as per the Indian Contract Act, 1872? (See C.A./I May ’70). 

6. State with reasons, whether the following agreements are void or valid: 
Rie (a) A promises B in consideration of Rs. 1,000 never to marry throughout 
nis life. 

(b) A agrees to sell to B “one thousand maunds of rice at a price to be 
fixed by C”. i F . Ë ei 
A nts lease of certain premises at cutta to B, knowi 
the Pedia will be used for the Tipae of installing machinery fe hake 
base coin. (C.U. B.Com. Hons. 70). g 

7. (a) A enters into à wagering agreement and borrows Rs, 100 for the 
purpose. What is the effect of agreement and loan transaction—void or valid ? 

(b) A agrees to sell to B “my white horse for Rs. 500 or Rs. 1000.” Is 
the agreement valid? (C.U. B.Com. Hons. '71). 2 ü 


SM : CL (14)—5 


aa | CONTINGENT CONTRACTS 


Definition. “A contingent contract is a contract to do or not to 


do something, if some event, collateral to such contract, does or does 
not happen.”—Sec. 31. 


Example : 


A contracts to pay B Rs. 10,000 if B's house is burnt. This is a 
contingent contract. [Illustration to Sec. 31) 


A contingent contract contains a conditional promise. A pro- 
mise is “absolute” or “unconditional” when the promisor undertakes 
to perform it in any event. A promise is “conditional” when per- 
formance is due only if an event, collateral to the contract, does or 
does not happen. “Collateral” means, “subordinate but from same 
source, connected but aside from main line”, 

Meaning of Collateral Event. According to Pollock and Mulla* 
a collateral event means an event which is, “neither a performance 
directly promised as part of the contract, nor the whole of the con- 
sideration for a promise,” From this explanation it follows that the 
following contracts are not contingent contracts : 


(a) X promises to pay Rs. 100 to any person who recovers 
Some property lost by X. 
) X promises to pay Y Rs. 1,000 if he marries Z. 

In example (a) there is no contract until 

I 2 


teby A promises to pay B Rs. 10,000 if B’s 


) » IS a contingent contract because the liability of A 
arises only When B’s house is burnt. This i 


t 's is an event collateral to 
the main contract because the burning of B’s house is not the per- 
formance required from B under the cont: 


ç nee 3} From the above- 
discussion it follows that there are two essential characteristics of 
contingent contracts : 


(a) The performance of s 


uch contracts depends on a contin- 
gency. 


1 Pollock and Mulla, Indian Contract Act, p. 235 
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(b) The contingency is uncertain. If the contingency is bound 
to happen, the contract is due to be performed in any case and is not 


therefore a contingent contract. 

Contingency dependent on act of party. The performance of 
a contingent contract depends on the happening or non-happening 
of a collateral event. The word ‘event’ includes an ‘act’; and the 
act” may be of a party to the contract or of a third party. Thus 
a promise to buy certain goods if the party’s engineer approves of 
them, is valid. Here the engineer’s approval is the act on which 
the performance of the promise to purchase is contingent. But if 
the performance of a promise is contingent upon the mere will and 
pleasure of the promisor, there is no contract.* 


Examples : h, x 

(i) A promise to pay, what a third party X shall determine, is valid. 

(ii) The plaintiff entered into a contract for the supply of timber to 
the Government. One of the terms of the contract was that the 
timber would be rejected if not approved by the Superintendent 
of the Gun Carriage Factory for which the timber was required. 
The timber supplied was rejected. Held, on a suit for breach of 
contract, that it was not open to the plaintiff to question the 
Superintendent’s decision, Secretary of State for India v. 
Arathoon.3 

(iii) In the case of goods to be manufactured to order, it may be a 

term of the contract that the goods shall be to the customer's 

In such a case the customer's judgment, acting bona 
fide and not capriciously, is decisive. Andrews v. Belfield A 

(iv) A promise, to pay for a service whatever the promisor himselt 
thinks right or reasonable, is no promise. Roberts v. Smith.5 


approval. 


Rules regarding Contingent Contracts. Sections 32 to 36 of 
the Contract Act contain certain rules regarding contingent contract. 
hey are summarised below. 
. 1. The happening of a future uncertain event: Contracts con- 
tingent upon the happening of a future uncertain event, cannot be 
d until that event has happened. If the 


enforced by law unless an l 
Event becomes impossible, such contracts become void.—Sec. 32. 


Examples : 
() 4 m 
This contract canno! 
A’s lifetime. ee see 
(ii) A makes a contract wi to sell a horse to B at p speci 
hom the horse has been offered, refuses Apa 


price, if C, to w] 
“The contract cannot be enforced by law unless and until C refuses 


_.. to buy the horse. 
(iii) A contracts to pay B a sum of money when B marries C. C dies 


without being married to B. The contract becomes void 


akes a contract with B to buy B’s ‘horse if A survives C. 
t be enforced by law unless and until G dies in 


3 (1879) 5 Mad. 173 


2 Pollock and Mulla, op. cit, p. 286 
2 5(1859) 4 H. & N. 315 


4(1857) 2 GI BLN. S. 7 
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3 peni in future event: Contracts 
p 'he non-happening of an uncertain fui e A 
Cees upon the non-happening of an uncertain future event, c 


be enforced when the happening of that event becomes impossible, and 
not before.—Sec. 33. 


Example : 


i i ip does not return. 

ees to pay B a sum of money if a certain shi i 

Ate ship ae The contract can be entered when the ship 
sinks, 


i ible : ntract is 
3. When event to be deemed impossible: If a co a 
contingent upon how a person will act at an See the orons 
shall be considered to become impossible Hearne persons s 
anything which renders it impossible that he shoul = Saeed 
definite time, or otherwise than under further continge Sec. 
espes Ag to pay B a sum of money if B marries C. C marries D. 


n ç fa 
i to C must now be considered impossible althoug! | 
GEE cae die and that G may afterwards marry B. 


Examples : 
(ü) A promises to pay B a sum of money if a certain ship returns 
within a year. Th 


e contract may be enforced if the ship returns 
within the year, and becomes void if the sl 


hip is burnt within the 

(ii) A promises to pay B a sum of money if a certain ae does not 

return within a year. The contract may be enforced if the ship 
does not return within 


the year, or is burnt within the year. 
5. Impossible event: 


š 2 Contingent agreements to do or not to 
do anything, if an impossible 


event happens, are void, whether the 
impossibility of the event is known or not to the 


Parties to the agree- 
ment at the time when it is made.— Sec. 36. 
: | 
Examples: ( A agrees to pay B Rs. 1,000 if two straight lines should enclose a 
space. The agreement is void. 


(H) A agrees to pay B Rs. 1,000 


if B will marry A’s 
was dead at the time of the 


y daughter C. C 
agreement. The a, 


greement is void. 
EXERCISE 


| 
Explain briefly the meaning of contingent contracts, 


(See WACJI June 75). ` 


1. 


Chapter PERFORMANCE OF 
10 CONTRACTS 


Definition. A contract creates legal obligations. “Performance 
of a contract” means the carrying out of these obligations. Each 
rform the promise which he has 


Party must perform or offer to pe i 
made. Section 37, para 1, of the Contract Act lays down that, “The 
or offer to perform, their 


parties to a contract must either perform, offer | F 
respective promises, unless such performance 1s dispensed with or 


excused under the provisions of this act, or of any other law”. 

The Offer to Perform or Tender. The offer to perform the 
contract is called Tender. Offer to perform or Tender may be called 
attempted performance. A tender, to be legally valid, must fulfil the 


following conditions —Sec. 38 : j } 
1. It must be unconditional. A tender coupled with a condi- 


tion is no tender. 

A tender to pay conditionally upon the other party doing some- 
things such as giving a release or accepting the amount in full 
satisfaction of all demands, is not a valid tender. But of course, a 
receipt may be demanded after a tender has been accepted. 


Examples : 

() A passenger on a bus offers a rupee note for the fare which is 10P. 
only. It is not a valid tender because it imposes a condition on 
the acceptance of the tender viz., the return of the balance out of 
the rupee. A tender of money must be of the exact sum due. 
Bireshwar v. The Emberor.1 

(i) A tender of money, must be in legal tender money, not by amy 
foreign money, or by promissory note or cheque. Jagat V. 
Nabagopata 


2. The tender must be made at a proper time and place. What 
is proper time and place, depends upon the intention of the parties 
and the provisions of Sections 46-50 of the Act. (See p. 77). 

A tender before the due date or at a time and place other than 
that agreed upon, is not a valid tender. Eshaque v. Abdul Bari. 

3. The person to whom a tender is made must be given a 
reasonable opportunity of ascertaining that the person by whom it 
is made is able and willing, there and then, to do the whole of what 
he is bound by his promise to do. 


146 C.W.N. 550 234 Cal. 305 
831 Cal. 183 
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4. The reason behind the above rule is that an offer to perform 
a part of the promise is not a valid tender. i 

5. Tf the offer is an offer to deliver anything to the promisee, the 
promisee must have a reasonable opportunity of seeing that the thing 
offered is the thing which the promisor is bound by his promise to 
deliver. . 


Example : 3 š 
P contracts to deliver to B at his warehouse on the Ist March 1973, 
100 bales of cotton of a particular quality. P must bring the cotton 
to B’s warehouse, on the appointed day, under such circumstances 
that B may have a reasonable o portunity of satisfying ihimselt 


that the thing offered is cotton of the quality contracted for, and 
that there are 100 bales. 


6. When there are several promisees, an offer to any one of 
them is a valid tender, 


Effect of refusal to accept a properly made offer of perform- 
ance or Tender. Where the promisor has made an offer of perform- 
ance to the promisee, and the offer has not been accepted, the contract 
is deemed to be broken by the promisee and he can be sued for breach 
of contract. 


Effect of refusal of party to perform promis2 wholly. When 
a party to a contract has refused to perform, or disabled himself from 
performing, his promise in its entirety, the promisce may put an end 


to the contract, unless he has signified by words or conduct, his 
acquiescence in its continuance.—Sec, 39, 4 


Example ; 


of the contract and cannot now put 


r In cases involvin i 
taste, or credit, the promisor must himself perform the Satine ‘The 


the parties, a i 
contract, or as may be inferred from the circumstances OE eee me 


£ Ë In 
Promisor or his representatives may employ a Hes Been ae 


Examples : 


(ü Q promises to paint i 
personally, paint a picture for B, Q must perform this promise 
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(G) Q promises to pay B a sum of money. Q may perform this pro- 
mise, either by: personally paying the money to B or causing it to 
be paid to B by another. 


3. Effect of Performance from a third person, When a 
promisee accepts performance of the promise from a third person, 
he cannot afterwards enforce it against the promisor.—Sec. 41. 

` 4. Death of the Promisor. Contracts involving personal skill 
or volition, come to an end when the promisor dies. His heirs or legal 
representatives are not bound to perform such contracts. This rule is 
expressed in a latin phrase, actio personalis moritur cum persona—a 


personal cause of action dies with the person concerned. 

In cases not involving personal skill or volition, the legal repre- 
sentatives of a deceased promisor are bound to perform the contract. 
Upon failure to do so, they will be liable for breach of contract. But 
the liability of the legal representatives is limited to the assets obtained 
from the deceased. ‘They are not personally liable. 

The legal representatives can enforce performance of the contract 


upon the other party or parties and their legal representatives. 


Examples : 
(i) P promises to deliver goods to B on a certain day on payment of 
Rs. 1,000. P dies before that day. P’s representatives are bound 
to deliver the goods to B, and B is bound to pay Rs. 1,000 to P's 


representatives, 

(ii) Q promises to paint picture for B by a certain day, at a certain 
ptice. Q dies before the day, The contract cannot be enforced 
either by Q’s representative or by B. 


5. Performance of Joint Promises.—See below. 


DEVOLUTION OF JOINT RIGHTS AND LIABILITIES ji 


Joint Performance. Two or more persons may enter into a joint 
agreement with one or more persons. Example: A and B jointly 
promise to pay Rs. 500 to C and D. In such cases, the question 
arises, who is liable to perform the contract and who can demand 
performance? The rules on the subject are stated below— 
Sections 42-45 : 

1. Devolution of Joint liabilities. When two or more persons 
have made a joint promise, then, unless a contrary intention appears. 
by the contract, all such persons must jointly fulfil the promise. Upon 
the death of one of the joint promisors, his liability devolves upon 
his legal representatives, and the legal representatives become liable 
to perform the contract jointly with the surviving parties. If all the 
parties die, the liability devolves upon their legal representatives 


jointly —Sec. 42. 
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int is di f joint pro- 
ish law on the point is different. In case o Sa 
mises. the Tey to perform, devolves in England, upon the aniv 
ing promisors. The legal representatives of deceased promisors 
mot liable. 


joi i be compelled to perform. 
2. Any one of joint promisors may š š 
“When two a more persons make a joint promise, the promisee mey, 
in the absence of express agreement to the contrary compel any one or 
more of such joint promisors to perform the whole of the promise. 


Each promisor may compel contribution. “Each of two A 
more joint promisors may compel every other joint promisor ae 
contribute equally with himself to the performance of the promise, 
unless a contrary intention appears from the contract. 


; sore “ KRO 

Sharing of loss by default in Contribution. “If any one oj 
or more B Donos makes default in such contribution, EN 
remaining joint promisors must bear the loss arising from such default 
in equal shares.”—Sec. 43. h i 

[Sec. 43 does not apply to Sureties. _ See ch, 13.] 

The English law is different. Under it “all joint contractors must 
be sued jointly for a breach of contract.” In India the promisee can 
choose against whom to proceed. 


š: les: 
samples (i) A, B & C jointly promise to pay D Rs, 
either A or B or C to pay him Rs, 3,000 
(i) A, B & C are under a Joint promise to pay D Rs. 3,000. C is 


unable to pay anything and A is compelled to pay the whole. A 
is entitled to receive Rs. 1,500 from B. 


(iii) A, B & C jointly promise to pay D R: 
pay the whole. A is insolvent but his assets are sufficient to pay 
one-half of his debts, C is entitled to receive Rs. 500 from A 
estate and Rs. 1,250 from B. 


3,000. D may compel 


s. 3,000. C is compelled to 


r he laim performance rests on all 
the promisees jointly so long as all of them are alive. When one of 
the promisees dies the right to claim performance rests with his legal 
representative jointly with the surviving promisees. When all the 
promisees are dead, the right to claim performance rests with their 
legal representatives jointly—Sec, 45, 


l 
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Example : 
Q in consideration of Rs. 500 lent to him by B & C, promises BC 


jointly to repay them the sum with interest on a day specified. B 
dies. The right to claim performance rests with B’s representative 
jointly with C during C’s life and after the death of C with the 
representatives of B & C jointly. ` 
ad ee fa i 


RECIPROCAL PROMISES 

Definition. A contract consists of reciprocal promises when one 
party makes a promise (to do or not to do something in the future) 
in consideration of a similar promise (to do or not to do something 
in the future) made by the other party. 

Classification. Reciprocal promises have been classified by 
Lord Mansfield in Jones v. Barkly under three categories, as follows : 

1. Mutual and Independent promises: In such cases, each 
party must perform his promise without waiting for the performance 
or the readiness to perform of the other. 

2. Conditional and Dependent promises : In such cases the 
performance of one party depends on the prior performance of the 
other party. 

3. Mutual and Concurrent promises: Im such cases the pro- 
mises have to be performed simultaneously. 


Rules. Sections 51-54 and 57-58 of the Contract Act lay down 
the rules regarding the performance of reciprocal promises. They are 
stated below. 

1. Promisor not bound to perform, unless reciprocal promisee 


ready and willing to perform. “When a contract consists of reciprocal 
promises to be simultancously performed, no promisor need perform 
his promise unless the promisee is ready and willing to perform his 
reciprocal promise.”—Sec, 51. 


Examples : 
(ü A & B contract that A shall deliver goods to B to be paid for by 


B on delivery. A need not deliver the goods, unless B is ready and 
willing to pay for the goods on delivery. B need not pay for 
the goods unless 4 is ready and willing to deliver them on 
ayment. 

(ii) À & B contract that A shall deliver goods to B at a price to be 
paid by instalments, the first instalment to be paid on delivery. 4 
` need not deliver, unless B is ready and willing to pay the first 
instalment on delivery. B need not pay the first instalment, unless 
A is ready and willing to deliver the goods on payment of the 
first instalment. 


2. Order of performance of reciprocal promises. “Where the 
order in which reciprocal promises are to be performed is expressly 


1Doug 659 
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i| t der, and 
the contract, they shall be performed im that or ; 
sl ities is not expressly fixed by the contract, they shall be 
performed in that order which the nature of the transaction requires. 
Seana 2) 


ae eee: i) A & B contract that A shall build a house for B at a fixed price. 
© A’s promise to build the house must be performed before B’s 
romise to pay for it. 

(i) Piwi B AEU that A shall make over his stock in trade to B at 
a fixed price, and B promises to give security for the payment cof 
the money, 4A’s promise need not be performed until the security 
is given, for the nature of the transaction requires that A should 

have security before he delivers up his stock. 


3. Liability of party preventing event on which contract is 
to take effect. “When a contract contains reciprocal promises, and 
one party to the contract prevents the other from performing his 
promise, the contract becomes voidable at the option of the party so 
prevented ; and he is entitled to compensation from the other party 


for any loss which he may sustain in consequence of the non-perfor- 
mance of the contract.”—Sec, 53, 


Example: 


l execute certain work for A for a thousand 
rupees, B is ready and willing to execute the work accordingly but 
A prevents him from doing so. The contract is voidable at the 
option of A ; and, if he elects i i i 


to the contract for any lo 
non-performance of the contract.” Sec. 54 


Examples : 


() A hires B's ship to take in and convey, from Calcutta ‘to the 
Mauritius, a cargo to be provi i 


make compensation to B for the loss which B sustains by the non- 
performance of the contract. 

(ii) A contracts with B to execute certain builder's w 
price, B supplying the scaffoldin: 


ork for a fixed 
work. B refuses to furnish any 


or timber, Necessary for the 
Scaffolding or timber, and the 
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work cannot be executed. A need not execute the work, and B 
is bound to make compensation to A for any loss caused to him 
by the non-performance of the contract. 

(iii) A contracts with B to deliver to him, at a specified price, certain 
merchandise on board a ship which cannot arrive for a month, 
and B engages to pay for the merchandise within a week from the 
date of the contract. B does not pay within the week. d’s pro- 
mise to deliver need not be performed, and A must make com- 


pensation. 
(iv) A promises B to sell him one hundred bales of merchandise, to- 


be delivered next day and B promises A to pay for them within 
a month. A does not deliver according to his promise. B’s 
promise to pay need not be performed, and A must make com- 


pensation. 


5. Reciprocal promises to do things legal and also other things 
illegal. “When persons reciprocally promise, firstly to do certain 
things which are legal, and secondly, under specified circumstances, 
to do certain other things which are illegal, the first set of promises 
is a contract, but fhe second is a void agreement.”—Sec. 57. [See 
p. 65.] 

6, Agreement to do impossible act. An agreement to do an 
act impossible in itself is void.—Sec. 56. (See p. 64). 


CONTRACTS WHICH NEED NOT BE PERFORMED 


- Sections 62 to 67 of the Contract Act are listed under the heading 
“Contracts which need not be performed”. The relevant provisions. 


are as follows : 
1. If by mutual agreement there is Novation, Rescission or 


Alteration, the original contract need not be performed. (Sec. 62. 


See p. 81-2). 
2. The same rule applies in cases of Remission (Sec. 63. See 
p. 82). 


3. When a voidable contract is rescinded, the other party need 
not perform his promise. (Sec. 64. See “Restitution”, ch, 11). 

4, “If the promisee neglects or refuses to afford the promisor 
reasonable facilities for the performance of his promise, the promisor 
is excused by such neglect or refusal as to any non-performance caused. 
thereby.”—Sec. 67. (See under, “Breach of Contract”, ch. 11). 


ASSIGNMENT OF CONTRACTS 


Definition. Assignment means transfer. The right and liabilities: 
of a party to a contract can be assigned under certain circumstances. 
Assignment may occur (i) by act of parties or (ii) by operation of 


law. 
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Rules, The rules regarding assignment of contracts 
summarised below : 

1. Contracts involving personal skill, ability, credit, or other 
Personal qualifications, cannot be assigned. Examples: a contract 
to marry ; a contract to paint a picture ; a contract of personal scr- 
vice ; etc. 

2, The obligations under a contract, i.e., the burden and the 
liabilities under the contract cannot be transferred. For example, if 
X owes Y Rs. 100 he cannot transfer the liability to Z, and force Y 
to collect his money from Z. 

Exception—In both cases 1 and 2, the 
agree to replace the original contract by a 
obligations of one of the parties is shifted to a new party. Thus in 
the example given above if Y agrees to accept Z as his debtor in place 


of X, the liability to pay the debt is transferred| from Xi to Z. Such 
cases are known as Novation. 


3. A contract ma 


are 


parties to a contract may 
new one under which the 


4. The rights and ben 
sonal skill or volition) can b 


# ae a aaa of a ay under a contract may amount to an 
actionable claim” or “a chose-in-action”. Section 3 of the Transfer 
of Property Act defines an actionable claim as “a claim to any debt 
(except a secured debt) or to any beneficial interest . . . whether such 


claim or beneficial interest be existent, accruing, conditional or con- 
tingent” Examples of acti i a money debt: book 
; 


debts ; the interest of a buye; t i 

very (Jaffer Ali v. Budge B ; an Opis Oe 

property sold ; etc. P 
Actionable claims can be assigned b i 

ment. Notice must be given to thence only by a written docu- 
6. Assignment by 

insolvency. Upon the death of a p 


representatives (except 
g personal qualifications). Tn oe "f 


134 Cal. 289 


PERFORMANCE OF CONTRACTS TAR 


insolvency, the rights and liabilities of the person concerned pass to: 
the Official Assignee or the Official Receiver. 


THE TIME AND PLACE OF PERFORMANCE 


General Rules. The time and the place of performance of a 
contract are matters to be determined by agreement between the 
parties to the contract. In sections 46 to 50 of the Indian Contract 
Act certain general rules have been laid down regarding the time and 
place of performance. They are as follows : 

1. Time for performance without application. “Where, by 
the contract, a promisor is to perform his promise without application 
by the promisee, and no time for performance is specified, the 
engagement must be performed within a reasonable time.” 

“Explanation—The question ‘what is a reasonable time’ is, in 
each particular case, a question of fact.” —Sec. 46. 

2. Time and place, where time is specified. “When a pro- 
mise is to be performed on a certain day, and the promisor has under- 
taken to perform it without application by the promisee, the promisor 
may perform it at any time during the usual hours of business on 
such day ana at the place at which the promise ought to be performed.” 
—Sec. 47. 


Example : 

D pria to deliver goods at B' warehouse on the first January. On 
that day D brings the goods to B’s warehouse but after the usual 
hour for closing it and they are not received. D has not performed 
his promise. 


3. Application for performance to be at proper time and 
place. “When a promise is to be performed on a certain day, and 
the promisor has not undertaken to perform it without application by 
the promisee, it is the duty of the promisee to apply for performance 
at a proper place and within the usual hours of business.” 

“Explanation.—The question ‘what is a proper time and place’ is, 
in each particular case, a question of fact.”’—Sec. 48. 

4. To appoint a reasonable place for the performance. “When 
a promise is to be performed without application by the promisee, and 
no place is fixed for the performance of it, it is the duty of the pro- 
misor to apply to the promisee to appoint a reasonable place for the 
performance of the promise, and to perform it at such place.” — 

ec. 49. 


Example: N m 
D undertakes to deliver a thousand maunds of jute to B o fi: 
D must apply to B to ap int a reasonable place for Aa 
receiving it, and must deliver it to him at such place. 
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5. Manner and time prescribed or sanctioned by promisee. 
“The performance of any promise may be made in any manner or 
at any time which the promisee prescribes or sanctions.”—Sec. 50. 


Examples : A p 

(a) B owes A 2,000 rupees. Æ desires B to pay the amount to A’s 
account with C, a banker. B, who also banks with G, orders the 
amount to be transferred from his account to A’s credit and this 
is done by C. Afterwards and before A knows of the transfer, 
G fails. There has been a good payment by B. 

(b) A and B are mutually indebted. A and B settle an account by 
setting off one item against another, and B pays A the balance 
found to be due from him upon such settlement. This amounts 
to a payment by A and B respectively of the sums which they 
owed to each other. 

(c) D owes B 2000 rupees. B accepts some of D's goods in deduc- 
tion of the debt. The delivery of the goods operates as a part pay- 
ment, 

(d) Q desires B, who owes him Rs. 100, to send him a note for Rs, 100 
by post. The debt is discharged as soon as B puts into the post a 
letter containing the note duly addressed to Q. 


PERFORMANCE WITHIN STIPULATED TIME 


that in mercantile contracts th h 

S, the time of delivery o i e 
essence of the contract but not the time of deliver i Ë eas poe a 
many English cases it has been held that in cones cee price. Tn 


jorji In all cases 
y intended. 


lated time. They are as follows : tract within the stipu- 


143 I. A. 26 
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1. In contracts where time is of the essence of the contract, if 
there is failure to perform within the fixed time, the contract (or so 
much of it as remains unperformed) becomes voidable at the option 
of the promisee. 

2. In such cases, the promisee may accept performance after the 
fixed time but if he does so he cannot claim compensation unless he 
gives notice of his intention to claim compensation at the time of 


accepting the delayed performance. 
3. In contracts where time is not of the essence of the contract, 


failure to perform within the fixed time does not make the contract 
voidable, but the promisee is entitled to get compensation for any loss 
occasioned to him by such failure. 


RULES REGARDING APPROPRIATION OF PAYMENTS 


When a debtor owes several distinct debts to the same creditor and 
makes a payment to the creditor, the question may arise against which 
debt the payment is to be appropriated. In England the law on the 
subject was laid down in Claytons caset In India the rules regarding 
appropriation of payments are contained in Sections 59-61 of the Con- 
tract Act. The law on the point can be summarised as follows : 


1. Express appropriation by Debtor. If the debtor at the time 
of making the payment expressly intimates that the payment is to be 
applied to the discharge of some partcular debt, the payment if 
accepted, must be applied accordingly. 

2. Implied appropriation by Debtor. If there is no express 
appropriation, but there are circumstances which imply that the debtor 
intended appropriation to a particular debt, the debtor’s intention 
must be followed, if the money is accepted. 


Examples : 

(i) A owes B among other debts, Rs. 1,000 upon a promissory note 
which falls due on Ist June. He owes no other debt of that 
amount. On the Ist June A pays to B 1,000 rupees. The pay- 
ment is to be applied to the discharge of the promissory note. 

(ii) A owes to B among other debts, the sum of Rs. 567. B writes to 
A and demands the, payment of this sum. A sends to B Rs. 567. 
‘This payment is to be applied to the discharge of the debt of which 


B had demanded payment. 


3. Principal and Interest when both due. The general rule is 
that in absence of any appropriation by the debtor at the time of pay- 
ment, the payment should be attributed in the first instance to interest. 
Harishchandra and another v. Kailashchandra and another. 

When both principal and interest is due, the debtor can stipulate 
that a particular payment made by him is to be appropriated to the 


1(1816) 1 Mer 572, 610 2 AIR 1975 Raj. 15 
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ini i he 
inci interest remaining due. If the creditor accepts t 
SESE he nin also accept the debtor’s appropriation. If he does 
not like to do so he must refuse to accept the payment. 


. Appropriation by Creditors. If there is no express or 
implied pie eatin by the debtor, the creditor may apply the money 
to any lawful debt which is due and payable by the debtor. He may 
even apply it to a debt which is barred by the law of limitation. 


Example : 


S was an unregistered dentist who, according to the law in force in 
England, could not sue for performing a dental operation but could 
sue for materials supplied. Š had a bill against P for £45 of which 
£20 was for erforming an operation and £25 for materials 
supplied. P paid £20 without appropriating it. In an action by S, 
had (1) S could appropriate the £20 towards his professional 
services because it was a lawful debt although irrecoverable and (2) 
he could make the appropriation for the first time while giving 
evidence in his suit. Seymour v. Pickett 


5. Order of appropriation. When neither the debtor nor the, 
Creditor makes any appropriation, the payment shall be applied in 
discharge of the debts in order of time, whether they are or are not 
barred by the law of limitation. If the debts are of equal standing 
(i.e., of the same date) the payment shall be applied in discharge of 
each proportionately. 

6. The rule in re Hallett’s estate. 
account in a bank in which he keeps his o 
moneys of which he is a trustee. He makes a series of deposits and 
withdrawals, in the course of which so 


t L f me trust funds are misappro- 
priated. In this case, the withdrawals are to be debited first to his 
own moneys and then to the trust funds ; and the deposits are to be 
credited first to the trust fund and next to his own fund, whatever be 
the order of withdrawals and deposits. In re Hallett’s Estate 2 


Suppose that a man has an 
wn money as well as some 


1. What do you understand by performance of 
i ? Under what 
circumstances a contract need not be a contract e: n 

2. State the essentials of a valid polom ed? (C.U. B.Com. '64, 66). 

3. Examine the validity of reciprocal prom 
things illegal. 

Consider the liabilities of joint i z Í 

joint liabilities. (See WAC/T, Jan, 72) Promisors and explain the devolution of 

5, State the rul 


70, Nov. 99). regarding appropriation of payments, (See G.A,/I Nov. 


1(1905) 1 K.B. 715 218 Ch. D. 696 
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1i DISCHARGE OF CONTRACTS 


Methods of Termination. When the obligation created by a 
contract come to an end, the contract is said to be discharged or 
terminated. A contract may be discharged or terminated in any of 
the following ways : 

I. By performance of the promise or tender. 
If. By mutual consent cancelling the agreement or substituting 


a new agreement in place of the old. 

Ill. By subsequent impossibility of performance. 

IV. By operation of law—i.e., death, insolvency, or merger. 

V. By lapse of time. 

VI. By material alteration without the consent of the other 
parties. 


VII. By breach made by one party. 
The cases on termination of contracts are discussed below. 


I. TERMINATION BY PERFORMANCE 


The obligations of a party to a contract come to an end when he 
performs his promise. Performance by all the parties, of the respec- 
tive obligations, puts an end to the contract completely. This is the 
normal and natural mode of discharging a contract. 

The offer of performance or tender has the same effect as perfor- 
mance. If a party to a contract offers to perform his promise but the 
offer is not accepted by the other party, the obligations of the first 
party are terminated. 


II. TERMINATION BY MUTUAL AGREEMENT 


By agreement of all parties, a contract may be cancelled or its 
terms altered or a new agreement substituted for it.” Whenever any of 
these things happen, the old contract is terminated. 

“Tf the parties to a contract agree to substitute a new contract 
for it, or to rescind or alter it, the original contract need not be per- 
formed.”—Sec. 62. 

Termination by mutual agreement may occur in any one of the 
following ways. 

Novation—Novation occurs when a new contract is substituted 
for an existing contract, either between the same parties or between 
different parties. The definition was given by Lord Selborne in a 


81 
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ine+ Anson however, is of 
House of Lords case, Scarf v. Jardine. 
opinion that novation can only take place by agreement between the 
parties. “Novation cannot be compulsory. 


Bsampless (i) A is indebted to B and B to C. By mutual agreement B’s debt to 


C and A's debt to B is cancelled and C accepts A as his debtor. 
There is novation. 


(ü) On an amalgamation of two insurance companies into a new 


company, the policy holders of the old companies can enforce 
their claims against the new company. The new company is sub- 
stituted for the old companies. 


(iii) A owes B 1,000 rupees under a contract. B owes C 1,000 rupees., 
B orders A to credit C with 1,000 rupees in the books, but C does 
not assent to the arrangement, B still owes C 1,000 rupees, and 
no new contract has been enter 


ed into. 
Alteration—Alteration of a contract means change in one Or 
more of the terms of a contract, Alteration is valid if it is done with 
the consent of all the parties to the contract. 
In Alteration there is change in the terms of the contract but no 
change of the parties to it. In Novation there may be change of 
parties. 


Remission—Remission may be defined as the acceptance of less 
than what was contracted for. According to Section 63 of the Con- 
tract Act, “Every promisee may dispense with or remit, wholly or in 
part, the performance of the promise made to him, or may extend the 
time for such performance, or m: 


i ay accept instead of it any satisfaction 
which he thinks fit.” So in India a promisee may remit or give up 
a part of his claim and a promise to do so is bindin 


l )I £ even though there 
is no consideration for doing so. 


Exambles : 
(ü) A owes B Rs. 5,000. A 
tion for the whole debt Rs. 


f to perform the promi 
(iii) A owes B, under a contract, a sum H =o 


has not been ascertained, 4 witho 
to B, and B, in satisfa 


This is a discharge o| 


> 1S not su idera- 
tion and is therefore unenforceabl Pported by any conde 


O L ut an exception is made where 
the smaller sum is actually paid (or P is ie 


1 (1882) 7 App. Cases 345 2 Anson, Law of Contract, ch, XI. 
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performed) and accepted by the promisee. In such cases the old con- 
tract is discharged by what is called accord and satisfaction. Accord 
means the promise to accept less than what is due under the old con- 
tract. Satisfaction means the payment or the fulfilment of the smaller 
obligation. An accord is unenforceable ; but an accord followed by 
satisfaction discharges the pre-existing obligation. 


Example : 

P owes Q Rs. 5,000. Q agrees to accept Rs. 2,000 in full satisfaction 
of his claim. This promise is unenforceable in English law. But 
when Rs, 2,000 is actually paid and accepted, there is accord and 
satisfaction and the original debt is discharged. 


The doctrine of accord and satisfaction is not applied in India. 
According to Section 63, a promisee may dispense with or remit wholly 
or in part, the performance of the promise made to him. Therefore 
if the promisee agrees to accept Rs. 2,000 in full satisfaction of a 
claim for Rs. 5,000, the promise is enforceable. 


Rescission—Rescission means cancellation of all or some of the 
terms of a contract. The rescission of a contract may occur under 
various circumstances : 

1. It may be done by mutual consent.—Sec. 62. 

2. Where a party to a contract fails to perform his obligations, 
the other party can rescind the contract without prejudice to his rights 
to receive compensation for breach of contract. 

3. In avoidable contract, one of the parties has the option of 
rescinding it. 

Section 66 of the Indian Contract Act provides that, “The 
rescission of a voidable contract may be communicated or revoked 
in the same manner, and subject to the same rules, as apply to the 
communication or revocation of a proposal”. 

Rescission may be by act of party. It is not necessary, save in 
exceptional cases, to file a suit for the purpose. 


Examples: 

(ü) P promises to deliver certain ds to Q on a certain date. Before 
the date of performance P and Q mutually agree that the contract 
will not be performed. The parties have rescinded the contract. 

(ii) X was induced to enter into an agreement by coercion, He can 
rescind the agreement. 


Suit for Rescission: Section 35 of the Specific Relief Act (Act 

1 of 1877) provides that, “Any person interested in a contract in 
writing may sue to have it rescinded.” The court may gra issi 

in the following cases : oh si getia rs 

(a) When the contract is voidable or terminable by the plain- 
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(b) Where the contract is unlawful for causes not apparent us 
its face and the defendant is more to blame that the 
plaintiff. f 2 

(c) Where a decree for specific performance of a contract si 
sale, or of a contract fo take a lease, has been made an 
the purchaser or the lessee makes default in payment of 
the purchase money or other sums which the court has 
ordered him to pay. 


Waiver —Waiver means the abandonment of a right. A party 


to a contract may waive his rights under the contract. Thereupon the 
other party is released from his obligations. 


Merger—When a superior right and an inferior right coincide 
and meet in one and the same person, the inferior right vanishes into 
the superior right. This is known as merger. 

Example : 


A man holding property under a lease, buys the property. His rights 


as a lessee vanish. They are merged into the rights of ownership 
which he has now acquired. 


Ill. SUBSEQUENT OR SUPERVENING IMPOSSIBILITY 


the sun. 


Post-contractual Impossibility. A contract, which at the time 
it was entered into, was capable of being performed, may subsequently 
become impossible to perform or unlawful. In such cases the contract 
becomes void. This is known as the doctrine of Supervening 
Impossibility. 

“A contract to do an act which, after the contract is made, be- 
could not prevent, unlawful becomes id wh h Promisor 
c r a ; mes void when the 
impossible or unlawful.” Sec. 56, para 2. O 

Supervening impossibility may occur in man 
which are explained below : NEYE 

1. Destruction of an object, In the case Tayl 3 

Or vV. l 
Blackburn J. observed as follows. “In contracts in which ihe a 
mance depends on the continued exist, i 


s on t ence of a given person or thin 
a condition is implied that the impossibi a arising Per 


MOL I ility of perf 
the perishing of the Person or thing shall excuse the performance”, 
Examples: 


some of 


(ü A music hall was let for a Series of concert: i 
hall was burnt down before the date of ie aor oe The 
contract becomes void. Taylor v. Caldwell, (See Booey 
3 (1863) 122 E.R. 299 
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Gü) A person contracted to deliver 200 tons of potatoes from a parti- 
cular field. The potatoes were destroyed by a pest through no 
fault of the party. The contract was held to be discharged. 
Howell v. Coupland* 

(iii) There was an agreement between the owner of a theatre and a 
producer, to exhibit a picture. The Municipal authorities issued 
order to demolish the theatre because it was unsafe. Neither of 
the parties knew that the building was defective. Held, that the 
contract was discharged. V. L. Narasu v. P. S. V. Iyer. 


2. Change of Law. The performance of a contract may be- 
come unlawful by a subsequent change of law. In such cases, the 
original contract becomes void. 


Examples : A k Š 
( M sold to N a specified parcel of wheat in a warehouse. Before 


delivery, the wheat was requisitioned ` by the Government under 
statutory powers. The delivery being now Sal impossible, 
the contract was discharged. Re Shipton, Anderson & Co. 

(ü) X, who was governed y ndt Law and who already had a wife 
promises to marry Y. Then the Special Marriage Act is passed 
prohibiting polygamous marriage. The contract to marry becomes 
void. 

wees | ee 

3. Failure of Pre-conditions. When a contract is entered into 
on the basis of the continued existence of a certain state of things, the 
contract is discharged if the state of things changes. 

This principle has been supported in some cases on the ground 
that every agreement presumes the existence of a certain state of 
things on the basis of which the agreement was entered into. The 
continued existence of the same state of things is a condition prece- 
dent to the performance of the contract. Obviously the contract fails 
if there is a failure of the condition precedent. 

Examples : 

(ü) 4 & B contract to marry each other. Before the time fixed for the 

marriage, A goes mad, The contract becomes void. [Illustration 
) of Section 56]. 

(ii) J hired a room from K for two days with the object (as both 
parties knew) of using the room to view the coronation procession 
of Edward VII although the contract contained no reference to 
the procession. Owing to the King’s illness the procession was 
abandoned. Held, that the contract was discharged and H was 
excused from paying rent for the room as the existence of the 
procession was the basis of the agreement. Krell v. Henry. 

(iii) A contracts to take cargo for B at a foreign port. A’s Government 
afterwards declares war against the country in which the port is 
situated. The contract becomes void when war is declared 
[Illustration (d) of Section 56. See also para 5, below.] i 


4(1876) 1 QBD. 258 SLLR. (19 
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city for personal services. Where the per- 
an non tt ome i the basis of the contract the contract is 
denad in cases of death or personal incapacity, 


SSHAGHIDS at a theatre for six months in consideration of a 
© igo an heaton by H. On several occasions G is to ill to act. 

The Kona to act on these occasions becomes void. a 

ii) A piano player was prevented from performing by a dangerou 

( illness. Held, the contract is discharged because the player could 


have insisting on performing when she was unfit to do so. Robinson 
v. Davison.8 


(ii A seaman’s contract of service was discharged by his internment. 
Horlock v. Beal® 


: <t. A ; > + it 
iv) A music-hall artist's contract of service was discharged by his cal 
Ca up for service in the army. Morgan v. Manser.1 


5. Outbreak of War, A contract entered into during war 
with an alien enemy is void ad initio. A contract entered into before 
the war commenced between citizens of countries subsequently at war, 
remains suspended during the pendency of the war. After the termi- 
nation of the war, the contract revives and may be enforced. 

The above rules regarding the effect of war on contracts were 
formulated by English judicial decisions and are applicable to India. 
But the following exceptions are to be noted : 


G) In India there may be a valid contract with an enemy alien 
during war, if the Central Government specifically permits it. 
(ii) Contracts entered into before the outbreak of the war will 
be cancelled and not merely suspended, if they amount to 
aiding the enemy in the pursuit of war, Eshosito v. Bow- 
den? ; or if they are of such a character that they cannot 
remain suspended e.g., when the contract involves the con- 
tinuous performance of mutual duties, 


Exceptions. Some illustrations are given below of cases which 
do not come within the principle of Supervening Impossibility. 


Difficulty of performance. Difficulty does not excuse 
performance. 


Examples : 


n quantity of Finland timber to be delivered 

tember, 1914. No deliveries were made 

out and transport was disorganised 

I y timber from Finland, Held, B was 

not concerned with the way in which A was going to get timber 
it; 


y of getting timber from Finland did 
not excuse performance. Blackburn Bobbin Co 


i a Q A - V. Allen & Sons8 
Jhe appellants agre | to to the respondents a uantity o. 
Paid: nuts to be shipped from the Sudan to Hamburg ah 


t), 


8 (1871) L.R. 6 Ex. 269 9 (1916) 1 AG 486 
1(1948) 1 K.B. 184 2 (1857) 7 E & B 783 
10918 2 K.B. 467 t 
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November or December, 1956. On November 2nd, the Suez 
Canal was closed and remained closed for the next five months. 
The appellants refused to perform the contract claiming that it 
had been frustrated by the closure of the canal. The House of 
Lords held there was no frustration, since it would still be possible 
to ship the nuts to Hamburg around the Cape of Good Hope. 
Tsakiroglou & Co. Ltd. v. Noblee Thorl G.m.b.H* 


2. Commercial impossibility. A wholesale dealer’s contract to 
deliver goods is not discharged because a manufacturer has not produced 
the goods concerned. Similarly increase of wages or prices of raw 
materials, unseasonable weather or lack of adequate profits do not 
excuse performance. The reason is that if the parties did not stipulate 
to the contrary, they must have intended to take the risk of occurrences 


like these. 


Example : x vad 
In July 1946, the appellants entered into a contract with the respon- 


dents to build 78 houses for a fixed sum £94,424. Owing to 
an unexpected shortage of skilled labour and of certain materials 
the contract took twenty-two months to complete instead of the 
eight months expected, and cost some £115,000. The appellants 
contended that the contract had been frustrated and that they were 
entitled to claim on a quantum meruit for the cost actually incurred. 
The House of Lords held that the performance of the contract was 
more onerous but did not dicharge the agreement. The situation 
was still within the scope of the contract. Davis Contractors Ltd. 
v. Fareham UD.CS 


3. Strikes, lock-outs, civil disturbances and riots. These events 
do not terminate contracts unless there is a clause in the contract 
providing that in such cases the contract is not to be performed or 
that the time of performance is to be extended. 


Examples : 

(ü The lessee of certain salt pans, failed to air them according to 
the terms of his contract, on the ee oles a strike of the work- 
za Held, Pe of pater is not sufficient reason to excusé 

formance of a term o e contract. Hari Lax: 

PF State for India.8 ape ae 

(ii) A contract was entered into between two London merchants for 
the sale of certain Algerian goods. Owing to riots and civil 
disturbances in that country, the goods ould not be brought. 
Held, no excuse for non-performance of the contract. Jacob v. 
Credit Lyonnais.7 


4, Failure of one of the objects. When there are several pur- 
poses for which a contract is entered into, failure of one of the objects 
does not terminate the contract. 


4 (1962) A.C. 98 5 (1956) A. 
6 (1928) 30 Bom. LR. 49. 742 QBD. 589. ` 
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anke: ut a boat to Y for the purpose of viewing a naval 
TE hala on the occasion of the Coronation of Edward va 
and to cruise round the fleet. Owing to the king’s illness the nav 
review was abandoned but the fleet was assembled and the boat cou! i 
have been used to cruise round the fleet. Held the contract was no 
terminated. Herne Bay Steamboat Co. v. Hutton.8 


The essentials of Section 56. “The following conditions are to 
be established before a person can get any relief under Section 56 : 

(a) a valid and subsisting contract between the promisor and 

isee ; 
BEEE there must be some part of the contract yet to be performed ; 

(c) the contract, after it is entered, becomes impossible to be 
performed.” Walamji Lalji v. Anil Charan Bangal and others.° 

The Effects of Supervening Impossibility. 

1. Section 56 (para 2) provides that when the performance of 
a contract becomes subsequently impossible or illegal, the contract 
becomes void. ; 

2. Section 65 provides that when a contract becomes void, any 
person who has received any advantage under 


it must restore it, or 
make compensation for it, to the person from whom he received it. 
[See under Restitution, p. 101.] 


3. Section 56 (para 3) provides that, 
promised to do something which he knew, or with reasonable dili- 
ence, might have known, and which the promisee did not know to 
e impossible or unlawful, such promisor must make compensation tō 
such promisee for any loss which such promisee sustains through the 
non-performance of the promise.” 


Example : 


“where one person has 


<` 


P contracts to marry B being already married to C, and being forbidden 
by the law to which he is subject to practise lygamy. P must make 
compensation to B for any loss caused to her by the non-performance 
9f his promise. 


THE DOCTRINE OF FRUSTRATION 


Definition. When the common object of a contract can no longer 
be carried out, the court may declare the contract to be at an end. This 
is known as the Doctrine of Frustration. Anson says, “Most legal 
systems make provision for the discharge of a contract where, subse- 
quent to its formation, a change of circumstances renders the contract 
legally or physically impossible of perform. 


ance.” 
The law relating to this subject as in England and India is stated 
below. 


8(1903) K.B. 740. 9 AIR 1975 Cal, 92 
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English Law. Before 1863 a contract, excepting an illegal 
agreement, was enforced literally. All the parties of a contract had an 
absolute obligation to perform it. The Doctrine of Frustration emerged 
after 1863 through court decisions. 

In the case Paradine v. Jane, one J got a lease from P on rental 
basis. Then a German Prince seized the land and it was not possible 
to J to use the land. The landlord sued for rent. The Court held 
that J must pay rent and must carry out the other terms of the contract. 
This case illustrated the rigours of English law. 

Later on many exceptions to the Doctrine of Frustrations were 
made and on various grounds the court gave relief to aggrieved persons. 
In the following cases English courts accepted that the contract came 
into an end: (1) Destruction of an object (2) Change of Law 
(3) Failure of Pre-conditions (4) Death or Personal Incapacity and 
(5) Outbreak of War. The cases on those subjects have already been 
cited above. (Pages 84 to 86). 

Basis of the Doctrine. In English courts various theories have 
been put forward at different times as to the basis of discharge of 
contracts by Frustration. The theories are summerised briefly. 

(1) The implied terms. In some cases it has been held that 
every contract contained an implied term that a particular thing or 
state of things should continue to exist. The continued existence of 
the same state of things is a condition precedent to performance of the 
contract. Examples: Krell v. Henry. (See p. 85). 

(2) Disappearance of the foundation of the contract. Tf the 
goods which are the subject of the contract are destroyed without any 
fault of the parties, the contract should terminate. Taylor v. Caldwell. 
(See p. 84). 

(3) The just and reasonable solution. In British Movietonews, 
Ltd. v. London and District Cinemas Ltd.,3 the House of Lords 
based the doctrine upon the principles of construction or interpretation 
of documents. Where the court gathers as a matter of construction 
that the contract itself contained impliedly or expressly a term, 
according to which it would stand discharged on the happening of 
certain circumstances, the dissolution of the contract would take place 
under the terms of the contract itself. 

(4) Change in the obligation. “Frustration occurs whenever the 
law recognizes that without default of either party a contractual obliga- 
tion has become incapable of being performed because the circums- 
tances in which performance is called for would render it a thing 
radically different from that which was undertaken by the contract.” 
„Per Lord Radcliffe. Davis Contractors, Ltd. v. Fareham U. D. C. 
(See p. 87). 


1(1647) Aleyn 26 2Anson, Law of Contract, 
3(1952) A.C. 166 š s ANa ° 
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Limits. In English law there are certain limits of the Doctrine of 
pes the frustration is self-induced by the party (e.g. negligent 
acts) the contract is not frustrated. ] ` Ç 

(b) The frustrating event should defeat the common intention of 
the parties. There cannot be frustration on one side only, Example : 
Blackburn Bobbin Co. v. Allen and Sons. (See p. 86). 


Effects. In English law frustration produce the following effects : 
(a) The contract terminates automatically and immediately. It is void 
and not voidable only. (b) All future obligations are discharged. 
(c) Some reliefs have been given in England by the Law Reform 
(Frustrated Contracts) Act 1943. 


Example ; 
Some English merchants contracted to sell machinery to Polish 


buyers. Before delivery was due, Germany occupied Poland. It was 


held that the contract was discharged by frustration. Fibrosa etc. v, 
Fairbairn etc 


Indian Law. In Satyabrata Ghose v. M. 
and Another, the Supreme Court of India 
telating to frustration and came to the foll 


ugniram Bangur and Co. 
discussed the English cases 
Owing conclusions : 


Act.” 


“The word ‘impossible’ in Sec. 56 of the Indi as 
not been used in the sense of physical or li Gals poe Ona 


literal impossibility. The 


4 (1943) A.C. 
es) 82 5 (1954) S.A, 187 (Supreme Court) 
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IV. TERMINATION BY OPERATION OF LAW 


A contract terminates by operation of law in case of death, insol- 
yency, and merger. ' 

Death—tIn contracts involving personal skill or ability, death 
terminates the contract. In other cases, the rights and liabilities pass 
on to the legal representatives of the dead man. ae 

Insolvency—Upon insolvency, the rights and liabilities of the. 
insolvent are, with certain exceptions, transferred to an officer of the 
court, known as the Official Assignee in Calcutta and other presidency, 
towns and as Official Receiver in other areas. 


Merger—See p. 84. 


V. LAPSE OF TIME 


Contracts may be terminated by lapse of time. In civil suits the 
obligations and liabilities in contracts are barred by limitation. The. 
provisions of law are stated in the Limitation Acts. 


VI. TERMINATION BY MATERIAL ALTERATION 


If the document containing the terms of a contract is materially 
altered by a party to the contract, without the consent of the other 
parties, the contract is discharged and cannot be enforced any more. 

The term ‘material alteration’ means a change which affects or 
alters, in a significant manner, the rights and liabilities of the parties. 
Examples: A change in the amount of money to be paid ; the time of 
payments ; the place of payment ; the names of the parties etc. These 
changes involve tampering with the document wherein the terms of 
the contract have been written down. A document which has been. 
tampered with in such a way is not admissible in evidence and the 
contract recorded there naturally becomes unenforceable. In case of. 
a material alteration, the party making the alteration cannot ask the 
court to enforce the agreement as it stood before the alteration. Thus 
if a promissory note for Rs. 500 has been changed to one for Rs, 5000, 
the note becomes bad in law and the creditor cannot even ask for a 
decree for Rs. 500 only. 

An alteration which does not affect the rights and liabilities of 
‘the parties or which are made to carry out the common intention of 
the parties has no effect on the validity of the contract. Examples : 
correcting a clerical error in figures, correcting the spelling of a name 
ete. (See under, ‘Law Relating to Negotiable Instruments’, Ch, 3).. 


VII. TERMINATION BY BREACH OF CONTRACT 


When a contract is broken by one party, the other part i 
are freed from the obligation of performing the Sohne 7 They ee 
also take the remedial measures to which they are entitled. 
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Breach cf contract may arise in two ways: (i) by anticipatory 

ch and (ii) by actual breach. É. f 
brea Anticipatory Breach of Contract. Anticipatory breach of con 
tract occurs when a party repudiates his liability under the contra 


before the time for performance ìs due or when a party by his own 
act disables himself from performing the contract. 


Examples : š € j; ada on he 
G enters into a contract to supply B with certain ari I 
e Ist of June. Before Ist June ke en B that he will not be 
able to supply the goods. ne 
(i) W agrees to sing at L’s theatre on and from a certain Ce ee 
that date she enters into a long term contract to sing at a di! 
theatre. ay 
(iii) X agrees to marry Y. Before the agreed date of marriage, 
marries Z. 
Consequences of Anticipatory Breach. When anticipatory 
brano g patory 
reac 


Occurs, the aggrieved party can take the following steps : i 

(i) He can treat the contract as discharged, so that he T 
no longer bound by any obligations under the contract ; and, 

Gi) he can immediately adopt the legal remedies available to 
him for breach of contract, viz., file a suit for damages or 
specific performance or injunction. 

Anticipatory breach of cont 
contract. ‘The contract is discharged only when the aggrieved party 
chooses to treat it as discharged, 
of the contract. If he does not 


But if the repudiation is not accepted and subse y 
happens which discharges the contract legally (e.g. a supervening 
impossibility) the aggrieved party loses his tight to sue for damages. 


Examples : 


(ü D agrees to employ H as a Courier, the Service to commence from 
Ist June. On Ist May be informs B that hic Services will not be 
ee On Te Hana pice a suit for damages, He is entitled 

‘© do so even though the date of erform: t has 
not arrived. Hochster v. De la Tour shearer the jcontrae 

(ii) X agreed to load a 


cargo of wheat TR -hin a 
certain number of i When the ee ship at Odessa within 


arrived X to load 

the cargo. Y did not accept the refusa fa Sete demand 
a cargo. Before the last date of loading had expired the Crimean 
Wat pike nR rodeni; ul Performance of e contract illegal. 
eld, e contract was ischarged » 
Avery iv: Bowdent Tged and Y cannot sue for damages. 


6 (1853) 2 E & B 678 7 (1856) 5 E. & B. 714 
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(i) The defendant promised to marry the plaintiff upon his father’s 
death; but during his father’s life time he renounced the 
contract. Held, the plaintiff was entitled to sue before the death 
of the defendant’s father. Frost v. Knights 


Actual Breach of Contract. Actual breach of contract occurs 
when during the performance of the contract or at the time when the 
performance of the contract is due, one party either fails or refuses to 
perform his obligations under the contract. 


Examples : f. f 

(ü) D agrees to deliver to B, 5 tons of sugar on Ist June. He fails to 
do so on lst June. There is breach of contract by D. 

(i) P agrees to deliver to Q, 5 tons of sugar on lst June. On lst June 
he tenders the sugar but Q (for no valid reason) refuses to accept 
delivery. There is breach of contract by Q. 

(iii) C agreed to supply a railway company with 3,900 tons of railway 
chairs. After 1787 tons had been delivered the company told C 
that no more will be required. There is breach of contract by the 
company. Cort v. Ambergate Railway Company.1 


Remedies of Breach of Contract. When a breach of contract 
occurs, the aggrieved party or the injured party becomes entitled to. 
the following reliefs : 

1. Rescission of the contract. The aggrieved party is freed 
from all his obligations under the contract. (See p. 83). 


Examples : 

( C promises to deliver 5 tons of sugar to B on a certain date and B 
promises to pay the price on receipt of the goods. C does not 
deliver the goods on the appointed day. B need not pay the price. 

(i) A contracts with B to repair B’s house. B neglects or refuses to 
point out to A the places, in which his house requires repair. A 
is excused for the non-performance of the contract if it is caused 
by such neglect or refusal. (Illustration of Sec. 67) 


2. Suit for Damages. The aggrieved party is entitled to receive 
compensation for any loss or damage caused to him by the breach of 
contract and can file a suit for getting a decree for damages. 

3. Suit upon Quantum Meruit. When a contract has been partly 
performed the aggrieved party can, under certain circumstances 
file a suit for the price of the services performed before breach of 
contract. 

4. Specific performance of the contract. In certain special cases 
the court can direct a party to perform the contract according to the 
agreed terms. X. 

5. Injunction. Under certain circumstances the court can issue 


an order upon a party whereby he is prohibited from doi i 
which amounts to a breach to SB ace: He Something 


8 (1872) L.R. 7 Ex. 111 1(1851) 17 Q.B. 127 
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The provisions of law regarding the reliefs listed above are dis- 
«cussed below. 


DAMAGES 


When a contract is broken the injured party can claim damages 


from the other party. Damages allowed by the courts may be of 
different types as follows : 


Compensatory Damages. Compensatory damages are damages 
calculated in such a way as to compensate or make up the loss suffered 
by a party. They can also be called Ordinary Damages. 

Special Damages... See para 3, page 95. 


Nominal Damages. Contemptuous Damages. Where the court 
‘finds that the party has not actually suffered much damage or when 
the court is of opinion that the breach complained of was too insignifi- 
cant or petty, the court allows a paltry sum for damages to the plaintiff. 
These are called nominal damages or contemptuous damages. 


Exemplary, Punitive or Vindictive Damages, The court may 
allow damages exceeding the actual loss suffered by way of punishment. 
‘These are called exemplary, punitive or vindictive damages. Such 
damages are unusual. In English courts exemplary damages are 
usually given in cases of breach of contract of marriage and against 
‘bankers refusing to pay traders’ cheques where there are sufficient funds 
of the trader in the bank. Addis v. Gramophone and Co2 

In Broome v. Cassell and Co., a suit arising out of a libel com- 
mitted by an author of a book and its publishers, against a distinguished 
naval officer, a question arose whether the plaintiff should be awarded 
‘exemplary damages. The trial court awarded the plaintiff £ 15,000/- 
‘compensatory and £ 25,000/- exemplary dama ( 


I ges, against both defen- 
«dants. The Court of Appeal was presided by Lord Denning. 


RULES REGARDING THE AMOUNT OF DAMAGES 


The principles. 
‘determining the amount 
of the Contract Act. s 

Section 73 (para 1) provides that in cases of breach of contract 
the injured party is entitled to receive 


j compensation for any loss or 
damage which arose naturally from the breach or which the 


a e parties 
knew to be likely to arise from the breach, p 
When a contract has been broken, the party who suffers by such 
breach is entitled to receive, from the party who has broken the con- 
tract, compensation for any loss or damage caused to him thereby, 


The principles, to be followed by the courts in 
of damages, are laid down in Sections 73 to 75 


2 (1909) A.C. 488. 3 (1971) 2 All E.R. 187 
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which naturally arose in the usual course of things from such breach, 
or which the parties knew, when they made the contract, to be likely 
to result from the breach of it.”—Sec. 73, para 1. 

Rules. The rules on the subject of amount of damages can be 
summarised as follows : 


1. Actual loss. Ordinarily, the aggrieved party is entitled to 
recovery by way of compensation, only the actual loss suffered by him. 


2. Natural and usual loss. In calculating actual loss, the court 
will take into account only such loss as may be fairly and reasonably 
considered as arising naturally and in the usual course of things from 
the breach. Remote damages ie. damages for remote consequences 
are usually not allowed. 


Z: les: 
aap es () X, a carrier, was entrusted with the delivery of a machine part 


(breakage of a crankshaft) to Y, a manufacturer, The delivery 
was delayed. Y claimed from X compensation for the wages of 
workers and depreciation charges which were incurred during the 
period the factory was idle for the delayed delivery and for loss 
of profits which might have been made if the factory was working. 
The first two items were allowed because they were natural conse- 
quences of the breach. The last item, loss of profits was disallowed 
because it was a remote consequence. Hadley v. Baxendale* 

(ti) A contracts to sell and deliver 50 maunds of saltpetre to B, at a 

certain price to be paid on delivery. A breaks his promise, B 

is entitled to receive from A by way of compensation the sum if 

any, by which the contract price falls short of the price for which 

B might have obtained 50 maunds of saltpetre of like quality at the 

time when the saltpetre ought to have been delivered. [Illustration 

9 to Sec. 73]. 

contracts to pay a sum of money to B in a day specified. A 
does not pay the money on that day, B in consequence of not 
receiving the money on that day is unable to pay his debts and is 
totally ruined. A is not libale to make good to B anything except 
the principal sum he contracted to pay, together with interest up 

to the day of payment. [Illustration (n) to Sec. 73]. 

(iv) A hires B’s ship to go to Bombay, and there take on board, on the 
first of January a cargo which A is to provide, and to bring it to 
Calcutta, the freight to be paid when earned. B's ship does not go 
to Bombay but Æ has opportunities of procuring suitable convey- 
ance for the cargo upon terms as advantageous as those on which 
he had chartered the ship. A avails himself of those opportunities 
but is puti to toabe! and ETES in doing so. A is entitled to 
receive cO] nsation from in respec 
[Mlustration’ (b) to Sec. 73], pect of the trouble and expense, 


Gi) 


3. Special damages. The court may allow remote damages, i.e 
damages not arising naturally from the breach, if such damages may 
reasonably be supposed to have been in the contemplation of both 
the parties at the time they made the contract. 


4 (1854) 9 Ex. 341 
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Damages coming within this category are sometimes called, 
“Special Damages”. 


aI A delivers to B, a common carrier, a machine to be conyeyed,. 
without delay to As mill informing B that his mill is stopped for 
want of the machine. B unreasonably delays the delivery of the 


ment contract. [Illustration G) to Sec. 78]. 
(i) P bought from L some copra cake, 
sold it to various dealers who in tu 


within the contemplation of the 
eding cattle, L 
Pinnock Bros. v. Lewis & Peat Ltd.5 


4. Restitution and Compensation. 


subject to the rules stated above, the injured party is to be placed in 


the same financial Position as he would have been in, if the other party 
had duly carried out the contract. “If a contract is broken, law will 


The general rule is that. 


ages are given on the basis ot 
the differences between the contract price and the market price. 
See example (ii), para 2, page 95 


3 y is entitled to get the costs of getting 
the -decree for damages. 


6. Minimisation of loss. It is the dut 
minimise the loss as much as possible. 


5 (1923) 1 K.B. 690 € (1916) 43 T.A. 6 
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Held, he was entitled only to a refund of his advance as his duty was 
to minimise damages and he could have done so by taking another 
shop. Neki v. Pirbhu.7 


7. Effect of a penalty clause. If in a contract a sum of money 
is named as the amount to be paid in case of breach, or if the contract 
contains any stipulation by way of penalty for failure to perform the 
obligations, the court will allow reasonable compensation, not exceeding 


the sum named.—Sec. 74. 


Example : š a 
A contracts with B to pay B Rs. 1000 if he fails to pay B Rs. 500 on 


a certain day. A fails to pay B Rs. 500 on that day. B is entitled to 
recover from A such compensation, not exceeding Rs. 1000, as the 
court considers reasonable. ` 


8. Difficulty of assessment. Difficulty of calculating damages 
is no ground for refusing damages. The court must make an assess- 


ment of loss and pass a decree for it. 


Example : J 
H organised a beauty competition in which 50 ladies were to be selected 


by votes of the readers of certain newspapers. H would select 12 
out of the 50 and secure theatrical jobs for them. C was one of the 
50 and by H’s breach of contract was prevented from being present 
when the final selection was made. Held, C was entitled to damages 
even though it was difficult to calculate them. Chaplin v. Hicks® 


_ Liquidated Damages and Penalty. A contract sometimes con- 
tains a clause in which a sum of money is named as the amount payable 
in case of breach of contract. In such cases the question arises 
whether the courts of law will accept this figure as the measure of 
damage. 

English law. According to English law, the amount of money 
payable is interpreted either as liquidated damages or as a penalty. It 
is considered to be liquidated damages when the amount is fixed by the 
parties on the basis of a reasonable estimate of the probable actual loss 
which a party will suffer in case of breach. On the other hand, the 
amount fixed is considered to be a penalty if it is not based upon a 
reasonable calculation of actual loss but is fixed by way of punish- 
ment and as a threat. Suppose that a contractor agrees to complete 
the building of a house by Ist June and promises to pay Rs. 50 per 
day as damages for each day of default beyond the prescribed day ot 
completion. If the figure Rs. 50 was arrived at after calculating the 
actual loss which the house-owner will suffer for the breach of contract 
it is liquidated damages. If the actual damage is considerably less 
and the amount was fixed in order to threaten the contractor it is z 


penalty. 


7100 L.C. 662 8 (1911) 2 K.B. 786 
sm : cL(14)—7 oyr 
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i i i itously 
ied by a person without any intention to do so gratui 
ad area of the same is enjoyed by the other party. This case 
is provided for by Section 70 of the Contract Act. (See p. 104.) 


empi A, a trader leaves certain goods with B by mistake, not intending to do 
5 gratuitously. B uses the goods. He must pay for them. 


4. Where a contract is not divisible into parts and a lump sum 
o£ money is promised to be paid for the entire work, part performance 
does not entitle a party to claim payment quantum meruit. 


Eames A sailor was appointed on a ship for a voyage from Jamaica to Liver- 
pool on a jump Sum payment of 30 guineas. He ‘died when only 
two-thirds of the voyage was completed. Held, his legal representa- 
tives could not recover anything. Cutter v. Powell. 


5. Nothing can be Tecovered for quantum meruit when there 
is no evidence of an express or Implied promise to pay for work already 
done. 


6. A person guilty of breach of contract cannot claim payment 
on quantum meruit. 


SPECIFIC PERFORMANCE 
Under certain circu 


Generally speaking, Specific performance is direct 
where monetary compensation is not 


enough because the injured 
Substitute in the market. In 


n cases where monetary com- 


also not allowed in contracts 
of a personal nature, e.g., a contract to mar 


T l Ty or a contract to paint 
a picture. Where it is not possible for the court to supervise the per- 


ntract, e.g., a buildin contract, specific performance 
Is not granted, : d Ë R 


6101 E.R. 573 


A 


a 
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INJUNCTION 


Injunction means an order of the court. In cases of breach of 
contract, the injured party can, under certain circumstances, get a 
negative injunction, i.e., an order prohibiting a party from doing some- 
thing, Injunctions are usually granted to enforce negative stipulations 
in cases where damages are not adequate relief. It is particularly 
appropriate in cases of anticipatory breach of contract. 


Examples : e 
(ü G agreed to buy the whole of the electric energy required for his 


house from a certain company. This was interpreted as a promise 
not to buy electricity from any other company. He was therefore 
restrained by an SE from buying electricity from any other 
company. Metropolitan Electric Supply Company v. Ginder.7 
(ii) N, a film actress agreed to act exclusively for Warner Bros. for 
one year. During the year she contracted to act for X. Held, 
she could be restrained by an injunction from acting for X. Warner 
Bros, v. Nelson8 It is to be noted that in this case an order 
directing N to act for Warner Bros. (specific performance of the 
contract) was not passed because the contract was of a personal 
nature and performance could not have been supervised by the 


courts, 


RESTITUTION OF BENEFIT 


Section 64 of the Contract Act provides that when a person, at 
whose option a contract is voidable, rescinds such contract, he must 
restore to the other party any benefit which he may have received from 
him. For example, when a contract for the sale of a house is avoided 
on the ground of undue influence, any money received on account of 
the price must be refunded. 

Section 65 provides that when an agreement is discovered to be 
void or when a contract becomes void, any person who has received 
any advantage under such agreement or contract is bound to restore 
it or to make compensation for it, to the person from whom he received 
it. 

This section applies to contracts ‘discovered to be void’ and con- 
tracts which ‘becomes void.’ It does not apply to contracts which are 
known to be void. Thus if A pays Rs. 100 to B to beat C, the money 
is not recoverable. ‘ 

The expression ‘become void’ is interpreted liberally. In Mura- 
lidhar Chatterjee v. The International Film Co.® it was held that when 
one party rescinds a contract for the default of another he is entitled 
to damages (if he has suffered any) but he must restore to the other 
party any advantage he has received under the contract. 


7(1901) 2 Ch. 799 8 (198 5 
01934) 37 GWN. 497 Cee) as 209 
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a tas in consideration of B’s promising to marry C, 
© A ane ee ey dead at the time of the promise. The agree- 
ment is void but B must repay A Rs. 1000. Serene 
(ii) A, a singer contract with B the manager of a theatre to sing ART 
theatre for two nights in every week during the next two Ha eae 
and, B engages to pay her a undred rupees for each night's poe 
formance. On the sixth night A wilfully absents herself from ay 
theatre and B, in consequence, rescinds the contract. B must pAr 
A for the five nights on which she had sung. (B can of cou 
claim damages against A for breach of contract.) 


EXERCISES 


1. State the circumstances under which a contract is said to be discharged: 
(C.U. B.Com. '70, ’76). 


2. What do you understand by ‘Novation’? What is the difference between 
Alteration and Novation? (C.U. B.Com. "64). 


3. Discuss the effect of supervening impossibility in the performance of a 
contract. (C.U. B.Com. '67; Hons. '72). 


4. Explain the law of frustration of contract. Give illustrations. (Sce 
WAC/I te ‘71; C.U. B.Com. Hons, '74) . : k 

5. Define: Special Damages; Exemplary Damages; Nominal Damages; 
Quantum Meruit. 

6. What are the 
of contract? 


7. Explain Epa breach of contract’. What are the consequences 
of the breach? (See ‘AG] July 71). 

8. Ahat are the consequences of breach of a contract? (C.U. B.Com. '68; 
Hons. ”78) . 

9. ae the remedies allowed to the aggrieved person in case of breach of 
contract. (See WAC/1 Dec. '75). 

10. Explain the terms ‘Penalty’ and ‘Liquidated Damages’ clearly indicating 
the une between the two. (C.U. B.Com, '68, "71; Hons. ’64). 

11. Problems: 


(a) A pays Rs. 10,000 to B in consideration of B’s promise to marry C, 
As daughter. dies antl the marriage does not take place. Can A claim a 
refund of the money from B? Discuss fully. (C.U. B. + Hons, '65). © 

(6) A agreed to let his hall to B, for some public entertainment on Ist 
December, 1965. On 28th November, 1965 the hall was destroyed by accidental 
fire. Discuss the respective right of A and B. (C.U. B.Com. Hons. '67, "69) . 


principles usually followed to assess damages for breach 


ae QUASI-CONTRACTS 


When one person obtains a benefit 
at the expense of another and the circumstances are such that he ought, 


cases resembles those created by contracts. | 
be the cases which are to be deemed quasi- 


1. Necessaries for incapable persons. “If a person, incapable 
of entering into a contract, or any one whom he is legally bound to 
support, is supplied by another person with necessaries suited to his 
condition in life, the person who has furnished such supplies is 
entitled to be reimbursed from the property of such incapable person.” 


—Sec 68. (See pages 32-33). 


Examples : r athe : "A, ? P) 
(a) A supplies B, a lunatic with necessaries suital le, to his condition 
in life. A is entitled to be reimbursed from B’s property. 
(b) A supplies the wife and children of B, a lunatic, with necessaries 
suitable to their condition in life. A is entitled to be reimbursed 


from B’s property. 


This section covers the case of necessaries, supplied to a minor 
and other incapable persons (e.g., a lunatic) and to persons whom the 
incapable person is bound by Jaw to maintain (e.g., his wife and minor 
children). The things supplies must come within the category of 
necessaries. The price to be paid is reasonable price—not the price 
which the incapable person might have “agreed to” (legally speaking 
an incapable person cannot agree to anything). Only the property 
of the incapable person 1s liable. He is not personally liable. 

2. Reimbursement of interested persons. “A person who is 
interested en ie payment of money which another is bound by law 
to pay, and who therefore pays it, is entitled to i 
to pay, and y a y: be reimbursed by the 


Examples : O B holds 
j B holds land in Bengal on a lease granted by 4, th 
revenue payable by Á to the Government bg re amin r mee 
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i rti r sale by the Government. Under the revenue law, 
te, ECA of ich sale will be the annulment of Bis lease: 
B to preyent the sale and the consequent annulment of his owe 
lease, pays to the Government the sum due from A. A is Poo) 
to make good to B the amount so paid. (Illustration to Sec. Je 
= (ii) X's goods were wrongfully attached in order to realise arrears e 
Government revenue due by Y. X pays the amount to save a 
goods from sale. X is entitled to recover the money from Y. 
Tulsa Kunwar v. Jageshar Prasad.1 Š a 
(#i) A Hindu mother incurred expenses for her daughter's ERE 
She is entitled to recover the expenses from the other member! 

of the Hindu Joint Family. Vaikuntam v. Kallapiram2 


3. Benefit of non-gratuitous act. 


“Where a person lawfully 
does anything for another person, 


or delivers anything to him, not 
intending to do so gratuitously, and such other person enjoys the 
benefit thereof, the latter is bound to make compensation to the former 
in respect of, or to restore, the thing so done or delivered.”—Sec. 70. 


Examples : 


(a) A, a tradesman, leaves goods at B’s house By mistake, B treats 


the goods as his own. He is bound to pay for them, 9 

(b) A saves B’s property from fire. A is not entitled to compensation 
from B if the circumstances show that he intended to act gratui-, 
tously. 


4. Finder of goods. “A person who finds goods belonging to 
another and takes them into his custody, is subject to the same 
responsibility as a bailee.”—Sec, 71. (See p. 121). 

5. Delivery by mistake or under coercion. “A person to whom 
money has been paid, or anything delivered by 


2 N mistake or under 
coercion, must repay or return it.”2—Sec. 72, 


Examples : 


(a) A and B jointly owe 100 rupees to C. A alone pays the amount 
to C, and B, not knowing this fact, pays 100 rupees over again 
to ©. C is bound to repay the amount to B. 

(b) A railway company refuses to deliver up certain goods to the 
consignee, except upon the i 
The consignee pays the s 
He is entitled to recover so much of the charge as 
excessive, 


EXERCISES 


1, What is a quasi-contract? Give some examples ath ? U. 
B.Com. Hons. "76; ke WAC/I jan. 70, June 14), ples of quasi-contract. (í 

2. A supplies food to C who is a lunatic. G has assets worth Rupees One 
lac. On non-payment, can A proceed against the assets of C? Would your 
answer be the same if C instead of being a lunatic is an infant? (C.U. B.Com. 
Hons, 69). 


11906) 28 All. 563 2 (1900) 23 Mad, 512 


Chapter INDEMNITY AND 
13 GUARANTEE 


KASH 8 
CONTRACTS OF INDEMNITY 

_ Definition. Section 124 of the Contract Act defines a contract 
of indemnity as a contract by which one party promises to save the 
other party from loss caused to him by the conduct of the promisor 
himself, or by the conduct of any other person. P, contracts to 
indemnify Q, against the consequences of any proceeding which R may 
take against Q in respect of a certain sum of Rs. 200. This is a 
Contract of Indemnity. P is called the Indemnifier and Q the 
Indemnity-holder. 

A contract of guarantee must satisfy all the essential elements 

of a contract. For example, the object must be lawful, there must 
be free consent etc. 


Definition not exhaustive. Section 124 of the Indian Contract 
Act does not give an exhaustive definition of contracts of indemnity. 
This section includes (i) only express promises to indemnify and (ii) 
only those cases where the loss arises from the conduct of the promisor 
or of any other person. It does not include (i) implied promises to 
indemnify and (ii) cases where loss arises from accidents and events 
not depending on the conduct of any person. 

Tt has been held in a number of cases in India thata duty to indem- 
nify may arise by operation of law even in the absence of express 
agreements. A promise to indemnify may be either express or im- 
plied from the circumstances of the case. The illustration given above 
is an example of an express promise to indemnify. The following is 
an example of an implied promise to indemnify. 

A broker forged the signature of the holder of a Government 
promissory note and endorsed it to the Bank of India. The bank 
got the note renewed from the Government. The holder sued the 
Government and recovered damages. The Government sued the bank 
for indemnity. The Privy Council decreed the suit, quoting with 
approval the following observations of Lord Halsbury: “It is a 
general principle of law that when an action is done by one person 
at the request of another which act is not in itself manifestly tortious 
to the knowledge of the person doing it, and such act turns out to be 
injurious to the rights of a third party, the person doing it is entitled 
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to indemnity from him who requested that it should be done.” Secre- 
tary of State etc. v. Bank of India f ider 
Under English law, contracts of indemnity cover a much Iy 
field than that included in Section 124 of the Indian Contract <4 
In England contracts of indemnity include promises, expressa E 
implied, to indemnify a person from loss caused by events or acci He, 
which may not depend upon the conduct of any person. In a Bom af 
Case it was held that. “Sections 124 and 125 of the Contract Act S 
not exhaustive of the law indemnity and the courts here would arra 
the same equitable principles that the courts in England do”. 
janan v. Moreshar.2 : 
Rights of the Indemnity-holder. Section 125 of the Contract 
Act lays down that the indemnity-holder is entitled to get from the in 
demnifier : ef 
(1) all damages which he may be compelled to pay in any sult 
in respect of any matter to which the promise to indemnify appii 
(2) all costs which he may be compelled to pay in such suit 


(provided he acted prudently or with the authority of the indemnifier) > 
and 


(3) all sums which he may have paid upon compromise of such 
Suit (provided the compromise was prudent or was authorised by the 
indemnifier) . 

It has been held that Section 12 
hity-holder may be entitled to other 

Bombay and Nagpur High Cou 


CONTRACTS OF GUARANTEE 


Definition, A contract of guarantee 
promise or discharge the liability, of a th 
default—Sec. 126. P lends R. ; nd R promises to P that 
if Q does not pay the money R will do so. This is contract of 
guarantee. Q is called the Principal Debtor, P the 
Guarantor or the Surety, 


Essentials of a Valid Guarantee. 
be either oral or written. A contract of 
essential elements of a contract, (For 


Creditor, and R the 


A contract of guarantee may 
guarantee must satisfy all the 
example, the object must be 


165 I. A. 286 2 (1942) Bom 402, 670 
8 (1919) 56 Cal 262 
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lawful ; there must be free consent etc.). But two points are to be 


noted : 

_ (i) In a contract of guarantee, the principal debtor may be a 
minor. In this case the surety is liable to pay even though the minor 
may not be. The contract will be enforced as between the surety and 


the creditor. f ' ` 

(ii) In a contract of guarantee, the consideration received by 
the principal debtor is taken to be sufficient consideration for the 
Surety. “Anything done, or any promise made, for the benefit of the 


principal debtor may be sufficient consideration to the surety for giving 
the guarantee.”—Sec. 127. 


Examples : f 
(i) B requests P to sell and deliver to him goods on credit. P agrees 
to do so, provided C will guarantee the payment of the price of 
goods. C promises to guarantee the pament in consideration of 
P’s promise to deliver the goods. This is a sufficient considera- 
tion for C' promise. 

(ii) P sells and ‘delivers goods to B. C afterwards requests P to 
forbear to sue B for the debt for a year and promises that if he 
does so, C will pay for them in efault of payment by B. P 
agrees to forbear as requested. This is a sufficient consideration 
for C’s promise. 

(ii) P sells and delivers goods to B. 
tion agrees to pay for them in default of B. The a 


C afterwards, without considera~ 
greement is void. 


Contracts of Guarantee which are invalid. A contract of 
guarantee is invalid in the following cases : 

1. Misrepresentation: Any guarantee which has been obtained 
by means of misrepresentation made by the creditor, or with his 
knowledge and assent, concerning a material part of the transaction, 


is invalid—Sec. 142. 
arantee which the creditor has 


2. Concealment: Any 
obtained by means of keeping silence as to material circumstances is 


invalid—Sec. 143. 


Examples : 
(a) D engages B as clerk to collect money for him. B fails to account 


for some of his receipts, and D in consequence calls upon him to 

furnish security for his duly memantine’ C gives Be guarantee 
for B’s duly accounting. D does not acquaint C with B' previous 
conduct. B afterwards makes default. The guarantee is invalid. 

(b) G guarantees to C payment for iron to be supplied by him to E: 
to the amount of 2000 tons. B and C have privately agreed that 
B should pay five rupees per ton beyond the market price, such 
excess to be applied in liquidation of an old debt. This agreement 
is concealed from G. G is not liable as a surety. 


3. When Co-surety does not join: Where i 
z a person 
guarantee upon a contract that the creditor shall not kt upon it inti 
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another person has joined in it as co-surety, the guarantee is not valid 
if that other person does not join.—Sec. 144. f i 

4. Lack of essential elements: A contract of guarantee ; 
invalid if it lacks one or more of the essential elements of a contrac! 
(¢.g., if there is want of free consent or if the object is illegal). 


DIFFERENCES BETWEEN INDEMNITY AND GUARANTEE 


1. In a contract of indemnity, there are two parties: the in- 
demnifier and the indemnity-holder. In a contract of guarantee there 
are three parties : the creditor, the principal debtor, and the surety. 

2. In a contract of indemnity, the liability of the indemnifier 
is primary ; in a contract of guarantee, the liability of the surety 18 
secondary i.e., the surety is liable only if the principal debtor fails to 
perform his obligations. 

3. In a contract of guarantee there is an existing debt.or duty, 
the performance of which is guaranteed by the surety. In a contract 
of indemnity, the liability of the indemnifier arises only on the hap- 
pening of a contingency. 


4. In a contract of guarantee the Surety, after he discharges the 
debt owing to the creditor, 


C ° or, can proceed against the principal debtor ; 
In a contract of indemnity the loss falls on the indemnifier except in 
certain special cases. 


CONTINUING GUARANTEE 


A guarantee which extends to a series of tr: 
Continuing Guarantee. (Sec. 129). 


transaction may be called a Simple Gu 


ansactions is called a 
A guarantee covering a single 
arantee or Specific Guarantee. 
Examples : 


(@) D, in consideration that B will employ C in collecting the rents 
of B's zamindari, promises B to be responsible, to the amount of 
5,000 rupees, for the due collection and payment by C of those 
rents. This is a c 

(ii) P guarantees payment to B 
for any tea he may from 


(iii) P guarantees payment to B of the 


o be paid for in a month, B, delivers 
five sacks to C. G pays for them, Afterwards B delivers four 
sacks to C, which C does not pay for. The guarantee given by 
was not a continuing guarantee, and accordingly he is not liable 
for the price of the four sacks, 


eee 
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How a Continuing Guarantee is Revoked. A continuing gua- 
Tantee is revoked under the following circumstances : 

1. By notice of revocation by the surety: The notice operates 
to revoke the surety’s liabilities as regards transactions entered into 
after the notice. He continues to be liable for transactions entered 
into prior to the notice—Sec. 130. 

2. By the death of the surety: “The death of the surety opera- 
tes, in the absence of a contract to the contrary, as a revocation of 
a continuing guarantee, so far as regards future transactions.”—Sec. 131. 

. The estate of the surety is liable for all transactions entered into 
Prior to the death of the surety unless there was a contract to the con- 
ise It is not necessary that the creditor must have notice of the 

eath. 
A continuing guarantee is terminated under the same circums- 
lances under which a surety’s liability is discharged. (See below.) 


THE EXTENT OF THE LIABILITY OF THE SURETY 


Surety’s Liability. The liability of the surety is co-extensive with 
that of the principal debtor, unless it is otherwise provided by the 


Contract.—Sec, 128. 


Example : 
G guarantees to B the payment of a bill of exchange by CG, the 


acceptor. The bill is dishonoured by C. G is liable not only for 
the amount of the bill but also for any interest and charges which 


may haye become due on it. 


A creditor is not bound first to proceed against the principal 
ncipal debtor or 


debtor, He can sue the surety without suing the pri i 
vithout making the principal debtor a co-defendant. When the prin- 
“Ipal debtor is a minor, the surety alone is liable to the creditor. 
Liability of two persons, primarily liable, not affected b 
arrangement between them that one shall be surety on other's 
default: Where two persons contract with a third person to undertake 
à certain liability, and also contract with each other that one of them 
shall be liable only on the default of the other, the third person not 
wing a party to such contract, the liability of each of such two persons 
„the third person under the first contract is not affected by the 
existence of the second contract, although such third person may have 
cen aware of its existence.—Sec. 132. 


Example : ' Op 
4 and de a joint and several promissory note to C. makes it, 
in Fa E surety for B and C knows this at the time when the note 
is made, The fact that A, to the knowledge of C made the note as 
surety for B, is no answer to a suit by C against A upon the note. 
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WHEN IS A SURETY DISCHARGED FROM LIABILITY ? 


The liability of a surety under a contract of guarantee comes to 
an end under any one of the following circumstances : 


1. Notice of revocation. In the case of a continuing guarantee, 
a notice by the surety to the creditor stating that he will not be res 
ponsible, will revoke his liability as regards all future transactions: 
He will remain liable for all transactions entered into prior to the date 
of the notice.—Sec, 130. 


2. Death of surety. In the case of a continuing guarantee the 
death of a surety discharges him from all liabilities as regards tran 


sactions after his death unless there is a contract to the contrary. 
Sec. 131. 


3. Variation of contract. Any variance, made without the suite 
ty’s consent in the terms of the contract between the principal debtor 
and the creditor, discharges the surety as to transactions subsequen: 
to the variance.—Sec. 133. 


Examples : 


(a) A becomes surety to C for B’s conduct as a manager in C’s bank, 
Afterwards B and C contract, without A’s consent, that B’s sala: íf 
shall be raised and that he shall become liable for one-fourth f 
the losses on overdraft. B allows a customer to overdraw, anmi 
the bank loses a sum of moneri A is discharged from his surety” 
ship by the variance made without his consent, and is not li 
to make good this loss. h 

(b) A guarantees C against the misconduct of B in an office to whi 
B is appointed by C, and of which the duties are defined by an 
Act of the Legislature. By a subsequent Act, the nature of Ges 
office is materially altered. Afterwards B misconducts himself. 
is Cases ib oe change from future liability under Me 

arantee, thou he misconduct of B is i du 
H affected by the later Act. A EPEE Ot a 

(c) C agrees to appoint B as his clerk to sell goods at a yearly salary: 
upon A’s becoming surety to C for B’s accounting for money? 
received by him as such clerk. Afterwards, without A’s knowledge 
or consent, C and B agree that B should be paid by a commission 
on the goods sold by him and not by a fixed salary. À is not liable 
for subsequent misconduct of B. 


(d) A gives to C a continuing guarantee to the extent of 3,000 rupees 
for any oil supplied by C to B on credit. Afterwards B becomes 
embarrassed, and „without the knowledge of A, B and G contract 
that C shall continue to supply B with oil for ready money an 
that the payments shall be applied to the then existing debii 

between B and C. A is not liable on his guarantee for any goods 
supplied after this new arrangement, 

(e) C contracts to lend B 5,000 rupees on the Ist March. A guarantee? 
repayment. C pays the 5,000 rupees to B on the Ist January 
A is discharged from his liability, as the contract has been varM 
inasmuch as C might sue B for the money before the 1st Mardi 
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4. Release or discharge of principal d: is di 
ge of principal debtor. The surety is dis- 
ee by any contract between the creditor and the Bride pal debtor! 
oe a ich the principal debtor is released, or by any act or omission 
e creditor, the legal consequence of which is the discharge of the 


Principal debtor.—Sec. 134. 


Examples : 
(a) G gives a guarantee to C for goods to be supplied by C to 8. C 
terwards B becomes embarrassed and 


supplies goods to B and af 
contracts with his creditors (including C) to assign to them his 
ir releasing him from their demands, 


property in consideration of their 
Here B is released from his debt by the contract with C and G is 
discharged from his suretyship. 
(b) A contracts with B to grow a crop of sugarcane on A’s land and 
and C guarantees A’s performance 


to deliver it to B at fixed rate, 
of this contract. B diverts a stream of water which is necessary 


for irrigation of 4’s land and thereby prevent him from raising 
the crops. C is no longer liable on his guarantee. 
price to build a house for B within 


(c) D contracts with B for a fixed 

a stipulated time, B supplying the necessary timber. C guarantees 

D’s performance of the contract. | B omits to supply the timber. 

G is discharged from his suretyship. 
th 5. Arrangement with principal debtor. A contract between 
3 e creditor and the principal debtor, by which the creditor makes 
a composition with, or promises to give time to, or not to sue, the 
Principal debtor, discharges the surety, unless the surety assents to 


such contract.—Sec. 135. 

1 With a third person. But where a contract to give time to the 
Principal debtor is made by the creditor with a third person, and not 
With the principal debtor, the surety is not discharged.—Sec. 136. 


Example : 
bill of exchange drawn by D as surety 


C, the holder of an overdue i 1 š 
for B, and accepted by B, contracts with M to give time to B. D 
is not discharged. 


M 6. Creditor's forbearance to sue does not discharge surety. 
ere forbearance on the part of the creditor to sue the principal debtor 
or to enforce any other remedy against him does not, in the absence of 
any provision in the guarantee to the contrary, discharge the surety.— 


Sec, 137, 


Examples : 
(ü) B owes to G a debt guaranteed by G. The debt becomes payable. 


C does not sue B for a year after the debt has become payable. 

G is not discharged from his suretyship. 

(ii) Failure to sue the principal debtor until recovery is barred by 
Statute of Limitation does not operate as a discharge of the 
surety. Mohant Sing v. Ba Yil 


LAIR 1939 P.C. 110 (Privy Council) 
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ies, & 
7. Release of one co-surety. Where there are co-sureties, 2 


y cll 
telease by the creditor of one of them does not discharge the others ; 
neither does it free the sure 


other sureties —Sec. 138. 


ty so released from his responsibility to the ` 


| 


' 


8. Act or omission impairing Surety's eventual remedy. If the ` 


creditor does any act which is inconsistent 


i e 
rmance of the contract. C, without AA 
two instalments. 
discharged by the prepayment. 


gligence, only a small price is realised. 
Š is discharged from liabili 
(c) S puts M as apprentice to B, 


9. Loss of security, If the creditor loses or parts with any 
Security given to him by the Principal debtor at the time the contract 
to guarantee was entered into, the Surety is discharged to the extent 
of the value of the security, unless the Surety consented to the release 
of such Security.—Sec, 141. 

10. Miscellaneous, A contract of arantee is invalid if it is 
obtained by means of misrepresentation “(See 142) RIGES as, t0 
material circumstances (Sec. 14 i t i 


a ec. » Or if a co-surety fails to join 
according to the terms of the contract (Sec. 144). ieee pp: 107-8. 


Upon payment or perfor- 


le is invested with all the rights 
which the creditor had against the principal debtor.—Sec. 140. 
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Examples : 

(a) B is indebted to C, and A is surety for the debt. C demands pay- 
ment from A, and on his refusal sues him for the amount. 4 
defends the suit, having reasonable grounds for doing so, but is 
compelled to pay the amount of the debt with costs. He can 
recover from B the amount paid by him for costs, as well as the 
principal debt. 

(b) C lends B a sum of money and 4, at the request of B accepts a 
bill of exchange drawn by B upon 4 to secure the amount. G, 
the holder of the bill, demands payment of it from A, and, on As 
refusal to pay, sues him upon the bill. Æ not having reasonable 
grounds for so doing, defends the suit, and has to pay the amen 
Of the bill and costs. He can recover from B the amount of the 
bill, but not the sum paid for costs, as there was no real ground 
for “defending the action. 

(c) Š guarantees to C to the extent of 2000 rupees payment for rice 
to be supplied by C to B. G supplies to B rice to a less amount 
than 2000 rupees, but obtains from Ss payment of the sum of 2000 
rupees in respect of the rice supplied. S cannot recover from B 
more than the price of the rice actually supplied. 

(d) A surety settled with the creditor by paying a sum smaller than 

the amount guaranteed. Held, he can recover only what he paid. 


Reed v. Norris.1 


Against the Creditor. A surety is entitled to the benefit of every 
security which the creditor has against the principal debtor at the time 
when the contract of suretyship is entered into. Whether the surety 
knows of the existence of security or not is immaterial—Sec, 141. 


Examples : r 
(a) C advances to B his tenant, 2000 rupees on the guarantee of A. 

G has also a further security for the 2000 rupees by a mortgage 

of B's furniture. C cancels the mortgage. B becomes insolvent, 

and G sues A on his guarantee. A is discharged from liability to 


the amount of the value of the furniture, 
creditor whose advance to B is secured by a decree, receives 


C, a 
@ also a guarantee for that advance from A. C aftérwards takes 
B’s goods in execution under the decree, and then, without the 
knowledge of A, withdraws the execution. A is discharged. 
makes a bond jointly with B to C, to secure a 


‘c) A as surety for B, t 
@ loan from £ to B. Afterwards, C obtains from B a further security 
for the same debt. Subsequently, C gives up the further security. 


A is not discharged. 
Against the Co-surety—See below. 

CONTRIBUTION BETWEEN CO-SURETIES 
Co-sureties liable to contribute equally. Where two or more 


Persons are co-sureties for the same debt or duty, either jointly or 
Severally, and whether under the same or different contracts, and 


12 Bing 361 
SM : cL (14)—8 
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i -sureties 
y ith or without the knowledge of each other, the co-sure 
eaa aaa of any contract to the contrary, are liable as aye 
‘themselves, to pay each an equal share of the whole debt, or of tha 
part of it which remains unpaid by the principal debtor.—Sec. 146. 


shames: (a) A, B and C are sureties to D for the sum of 3,000 rupees lent n 
E. E makes default in payment. A, B and C are liable as betwee 

themselves, to pay 1000 rupees each. É 

(b) A, B and C are sureties to D for the sum of 1000 rupees lent to š 

and there is a contract between A, B and C that A is to be respon 

sible to the extent of one-quarter, B to the extent of one-quarter: 

and C to the extent of one-half. E makes default in payment. As 


between the sureties A is liable to pay 250 rupees, B 250 rupees 
and C 500 rupees, 


Liability of Co-sureties bound in different sums.  Co-sureties 
who are bound in different sums are liable to pay equally as far as the 
limits of their respective obligations permit.—Sec. 147, 


Examples : 


(a) A, B and G as sureties for D, enter into three several bonds, each 
in a different penalty, namely À in the penalty of 10,000 rupees, 
B in that of 20,000 rupees, C in that of 40,000 rupees, conditionea 
for D's duly accounting to E. D makes default to ‘the extent of 
80,000 rupees. A, B and C are each liable to pay 10,000 rupees: 

(b) A, B and C, as sureties for D, enter into three several bonds, eacli 
in a different penalty; namely A in the nalty of 10,000 rupecs, 
B in that of 20,000 rupees, C in that of 40,000 rupees, conditioned 
for D's duly accounting to E. D makes default to the extent of 
40,000 rupees. A is liable to pay 10,000 rupees, and B and 
15,000 rupees. 

(c) A, B and C as sureties for D, enter into th 
in a different penalty, 
B in that of 20,000 
for D’s duly 
70,000 rupees, 
his bond, * 


ree several bonds, each 
namely A in the penalty of 10,000 rupees, 
tubes, C in that of 40,000 rupees, conditioned 
accounting to Z. D makes default to the extent of 
' A, B and C have to pay each the full penalty of 


EXERCISES 
1, Distinguish between a cont gene 
nity. Explain continuin, ract of guarantee and a contract of ind 


8 guarant ieee m, 
"71, 74, '76; See WAC/T Jan. 70). and show how it is revoked, (G.U. B.Co! 


3 Whal me the sighe’, ©, coñtinuing guarantee, (See C.A.JI Nov. 7). 
the Sa as SFE the rights of a Surety against the fate He and against 
1! Se the nature and extent of the liability of a surety, (See WAC/! 
uly 70). ü 
J Y>. explain the rule that between co-sureties there is equality of the burden 
and benefit. y 
6. B owes to C a debt guaranteed by A. 
does not sue for a year after the debt ha 


s become pa bl 
from his suretyship? Give reasons. (C.U., B.Co payable, s 4 


The debt becomes yable. G 
dis 
m. Hons, 66) 


charged 


pter BAILMENT AND PLEDGE 
14 


see z “ i i i f goods by 

Definition of Bailment. “A bailment is the delivery o 
One person to another for some purpose, upon a aoe that hoy 
Shall, when the purpose is accomplished, be returne incr o iet ° 
disposed of according to the directions of the person delivering them. 
—Sec. 148. 

The person delivering the g 
to whom they are delivered is ca 
Called Bailment. 


is called the Bailor. The person 
Ste ne Bailze. The ‘fansacnen is 


Examples : 
(i) P lends his book to Q. š 
(ti) P delivers a pen 9 Q o ESIET aaah: 
tii) P gives is watch as securi aon FES, 
go In EATE is the bailor and Q is the bailee. 


h Characteristic features of Bailment. , Bailment has ea h aa 
Characteristic features : er. 
(i) It is delivery of goods by one person to another. 


ii i urpose. 
Gi) The goods are delivered for ase 5 econ the goods 


Hi i t when the purp š ar 
Ei D ca hoN e disposed of according to the direction 
of t i eat 

Tanne arises from express Caen ae orcas 
of finder‘f goods bailment a RE to be the owner of the 
goods.” Therefore bailment does not cause any change of ownership, 

(vi) Bailment is concerned with only aie A cee ‘of money 
is not included in the category of movable goods. 


IS not bai s ) i A. 
s a bank does not constitute ba 


the HAART ae PRP ais possession of the Ponas may become a 
bailee by a subsequent agreement, express or implied. 


Example : vi several cars in his possession. Y 
X is a seller of motot e navas the possession of X. After the sale 
buys a arand bewies a bailee, although originally he was the 
is complete, 
owner. 
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d the 
elit to bailee how made. “The delivery of goods to t 
feiss Tay De made by doing anything which has the effect of Sa 
the goods in the possession of the intended bailee or of any pe 
authorised to hold them on his behalf.”—Sec. 149. : ` aN 
Different kinds of Bailment. Bailments may be classified into : 
(1) Gratuitous Bailments and (2) Bailment for Reward. ie 
A gratuitous bailment is one in which neither the bailor, nor tht 
bailee is entitled to any remuneration, e.g., loan of an article gratis >, 
safe custody without charge, etc. , 7 
A bailrnent for renee is one where either the bailor or the ba 
is entitled to a remuneration, e.g., a motor car let out for hire ; goo! s: 
given to a carrier for carriage at a price ; articles given to a person fo 
being repaired for a remuneration ; pawn, etc. 


DUTIES OF THE BAILEE 


1. Degree of care. The bailee is bound to take as much can 
of the goods bailed to him as a man of ordinary prudence would, 


take of his own goods of the same bulk, 
quality and value as the goods bailed.— Sec. 151. 

The degree of care to be taken by a bailee is that of a man of 
ordinary prudence. If he takes that amount of care, he will not be 
held responsible for loss, destruction or deterioration of the goods 


‘The degree of care required from the bailee is 
the same whether the bailment is for reward or is gratuitous. 


There may be a special contract between the bailor and the 
bailee by which the bailee is required to take a hi 
or under which he is responsible for compensating in full for loss, 
destruction or deterioration of the goods. Such special terms are 
usually incorporated in contracts of carriage, 


2. Bailee’s liability for negligence of servants, A bailee is 
liable for damages caused by negligence of the servants about the use 
or custody of the thing bailed, when acting in course of their employ- 
ment. But the bailee is not liable for damages caused by the acts or 
default of third person which cannot be prevented by ordinary diligence. 
The bailee is also not liable for unauthorised acts of his servants out- 
side the scope of their employment. Sanderson V. Collins. 

3. Unauthorised use of goods. If the bailee makes unauthorised 
use of goods bailed, i.e., uses them in a Way not authorised by the 
terms of the bailment, he is reasonable for all damages to the goods 
and must pay compensation to the bailor. This liability arises even 


ifthe bailee is not guilty of any negligence, and even if the damage is 
the result of accident—Sec, 154. 


1(1904) 1 K.B. 628 
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Examples : 
(ü A lends a horse to B for his own riding only. B allows C, a mem- 
ber of his family, to ride the horse. G rides with care, but the 
horse accidentally falls and is injured. B is liable to make com- 
P pensation to 4 for the injury done to the horse. 
(i) A hires a horse in Calcutta from B expressly to march to Benares, 
A rides with due care, but marches to Cuttack instead. The horse 
accidentally falls and is injured. A is liable to make compensation 

to B for the injury to the horse. 
mired „Mixture of Bailor's goods with the Bailee’s. If the bailee 
apply up his own goods with those of the bailor, the following rules 
of a “If the bailee, with consent of the 
nn bailor with his own goods, the bailor an 
interest, in proportion to their respective shares, 
Produced.” Sec. 155. El 
(b) “If the bailee, without the consent of the bailor mixes the 
goods of the bailor with his own goods, and the goods can be separa- 
ed or divided, the property in the goods remains in the parties res- 
Pectively ; but the bailee is bound to, bear the expense of separation 

T division, and any damage arising from the mixture. — Sec. 156. 


bailor, mixes the goods 
d the bailee shall have 
in the mixture thus 


Example : 
D bai arked with a particular mark to B. B 
S e ayna 100 bales with other bales of his own, 
bearing a different mark. is entitled to have his 100 bales return- ° 
ed, and B is bound to bear all the expenses incurred in the separa- 
tion of the bales, and any other incidental damage. 

(c) “If the bailee, without the consent of the bailor, mixes the 
goods of the bailor with his own goods, in such a manner that it is im- 
i Ssible to separate the goods bailed from the other goods and deliver 

em back, the bailor is entitled to be compensated by the bailee for 


the loss of the goods.”—Sec. 157. 


without D’s consent mixes 


Example ; 
orth only Rs. 25, B must 


D bails superi 
the flour will 
compensate D for 


r flour worth Rs. 45 to B. B, 
i ler a ae 
5. D i oods, “It is the duty of the bailee to 
tt or Beles sasa to BE bailor's directions, the goods bailed, 
ithout demand, as soon as the time for which they were bailed has 
sa or the purpose for which they were bailed has been accom- 
1S ed.”—Sec, 160. 
“Tf, by th £ the bailee, the goods are not returned, deli- 
Vered or py eke denm proper time, he is responsible to the bailor 
or any loss, destruction Or deterioration of the goods from that time.” 
—Sec. 161 


118 LAW OF CONTRACT 


xample : > 

Pusa G agreed to carry certain goods of B expeditiously. The driver of ta 
van which was carrying the goods, left the van unattended for oral 
hour for lunch. During that time the goods were stolen. B. ae 
a suit for damages against G. Held, the carrier has a duty viz, 
deliver the goods or return them. The carrier could not do ne 
The van driver's departure constitutes a fundamental breach of u 
contract to carry the goods forthwith to the destination. Damage 
were awarded. Bontex Knitting Works Ltd. v. St. John Garaget 


6. Accretion to the goods bailed. “In the absence of any 
contract to the contrary, the bailee is bound to deliver to the bailor, or 
according to his directions, any increase or profit which may have 
accrued from the goods bailed.” —Sec. 163. 


Example : H 
G leaves a cow in the custody of B to be taken care of, The cow ha 
a calf. B is bound to deliver the calf as well as the cow to C. 


7. Liabilities of Innkeeper and Hotel keepers, In England 

keepers were governed by the Common Law. They were regard- 
ed as insurers, i.e., loss of or damages to customers’ goods had to be 
fully made up, except certain special cases. This tule was applied 
in Bombay High Court in an old case (1886). It is now held that 
the liabilities of innkeepers and hotel-keepers are as bailees and are 
governed by Sections 151 and 152 of the Contract Act. (See para 
1, above). Rampal Sing v. Murray & Co.? ; Jan & Son v. Cameron? 

8. Liabilities of Carriers, See Book VICh. 


DUTIES OF THE BAILOR 


disclose faults in) jailed. “The 
bailor is bound to disclose to the ba Aa ass 


does not make such disclosure, he is res 
to the bailee directly from such faults. 
If the goods are bailed for hire, the 
damage, whether he was or was not aw. 
faults in the goods bailed.’—Sec. 150. 


bailor is responsible for such 
are of the existence of such 


Examples : F 
( 4 lends a horse which he knows to be vicious, to B. He does not 


disclose the fact that the horse is vicious, The horse runs away- 


B is thrown and injured. A is responsible to B for damage sus- 
tained, 


1(1944) 2 All E. R. 690 2 (1899) 22 All 164 
3 (1922) 44 All 735 
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(i) A hires a carriage of B. The carriage is unsafe, though B is not 
aware of it, and A is injured. B is responsible to 4 for the injury. 


in Gratuitous Bailments. “Where by 
ive no remunera- 
expenses incurred 


Agee Payment of expenses 
a Ons of the bailment, the bailee is to rece 
, the bailor shall repay to the bailee the necessary 


y him for the purpose of the bailment.”—sec. 158. 
3. Responsibility for breach of warranty of title, The bailor 
e bailee may sustain 


is responsible to the bailee for any loss which th a 
| tled to make the bailment, or 


| S ason that the bailor was not entitled . } 
164 ceive back the goods or to give direction respecting them.—Sec. 


Example : , 
z Al! . i r rmissi 
A gives B' car to CG for use without B's „knowledge or permission, 
Bonens andedi compensation. C is entitled to recover his 
losses from A. 


BAILEE'S RIGHTS 


l. Enforcement of rights. The bailee can, 
duties of the bailor. J DA 
“Jf several joint owners 


2. ; ioi ers. H 
Bailment by several joint owners em back to, or according 


of goods bai 2 4 
ail them, the bailee may deliver ? 
to the directions of, one joint owner without the consent of all, in the 


al 
sence of any agreement to the contrary.” See 165 


$ i ; „delivery to bailor without title. 
3. Bailee not responsible oe Bari vey Sie bailee, in good 


te the oo 
ailor itle to th I reat 2 
aith, delivers iene eae according to directions Of (he ee 
ë bailee is not responsible to the owner In respect of such de ivery. 
Sec. 166. i 
4. Bailee’s Particular Lien: Lien means the rights to retain 
property until some debt or claim is paid. The right oF, ien i Ee 
y law in certain cases. Lien may °° Gi o Oy aint j e 
and Particular Lien. General lien meam the soa R He ain aketa 
goods of the other party until all te claims of Sat Sy BIN ee i 
on ticular lien means the right to retain particular goods until claim: 
n account of those goods are paid. $ 
A bailee has a particular lien, when he has r ee sed: 
Upon an article and is entitled to some remunerat iga oe it apea 
ing to the terms of the contract between him an leen fare p ee 
fete following limitations upon the bailee’s particula ie) De) 
ed.—Sec, 170: : : 
i T : ts i he service rendered 
G) Th i is available only if t ce 
by the ane lage ms the exercise of labour or skill in respect 
the goods bailed. There is 2° Hen for custody charges or other 
charges for work not involving labour of skill. 


by suit, enforce the 
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H i i ices have 
ii) The right of lien cannot be exercised until the services 
eee The eh full. When a bailee has done only a part of the 
‘work contracted for he cannot claim lien for part payment. By 
Gii) The lien cannot be claimed if there is an agreement to p 
the money on a future date. £ 
(iv). The lien can be exercised only so long as the goods are in 


i sat e 
the possession of the bailee. If possession is lost for any reason, 
lien is also lost. 


Examples ; 


, a jeweller, to be cut and polished, 


B is entitled to retain the stone ti 
he is paid for the services he has rendered. 


, to make into a coat. B promises 22 
s it is finished, and to give a one 
B is not entitled to retain the 


f Section 171 provides that bailees 
coming within the following categories hav 


factors,  wharfingers, attorneys of High 


BAILOR’S RIGHTS 


1. Enforcement of tights, The bailor can enforce by suit all 
the liabilities or duties of the bailee. 


2. Act inconsistent with the terms. “A contract of bailment is 
voidable, at the option of the bailor, if the bailee does any act with 
regard to the goods bailed inconsistent with the conditions of the 
bailment.”—Sec, 153, 


Example : 


A lets to B, for hire. a horse for his own riding. B drives the horse 
in carriage. This is, at the option of A, a termination of the bail- 
ment, 


3. Restoration of goods lent gratuitously. When goods are lent 
gratuitously, the bailor can demand their retu 


c » the bailor must indemnify him for the 
loss if he compels an immediate Teturn.—Sec. 159, 


BAILMENT AND PLEDGE 121 


TERMINATION OF BAILMENT 


s ase contract of bailment terminates under the following circum- 
the ad Efflux of time: If the bailment is for a stipulated period, 
ailment terminates as soon as the stipulated period expires. 


2. Fulfilment of purpose: If the bailment is for a specific 
the purpose is fulfilled. 


Eposs, the bailment terminates as soon as ) : 

with re Act inconsistent with the terms ge the bailee does any act, 

of the eard to the goods bailed, which is inconsistent with the terms 
4 ailment, the bailment terminates.—Sec. 153. _ 

termin; Goods lent gratuitously: A gratuitous bailment can be 

the b. ated any time but if premature termination causes any loss to 
a ilee, the bailor must indemnify the bailee—Sec. 159. 

Of ell, Death: A gratuitous bailment terminates upon the death 
ither the bailor or the bailee—9¢ 


RIGHTS OF FINDER OF GOODS 


A finder of is i sition of a pailee if he takes charge 
Of the goods. (oo STE rights of the finder of goods can be 


Summarised i d 169: 
: as follows.—Sections 168 and 167: ” 
everyb: Possession. He can retain possession of the goods against 
'erybody except the true owner. 
trouble Compensation. He is entitled to be compensated for the 
Bea and expense incurred by him to preserve T ss oat 
the owner. He has a lien upon the by s for the paymen 
these sums z.e. he can refuse to SHTA the goods until they are paid. 
b . Expense. He cannot file a suit for the expense he ra incu 
he can sue for any reward which the owner might have offered for 
€ return of 
Sale ne the ‘act commonly the subject-matter 
of sale and if the owner cannot with reasonable diligence be found or if 
Š refuses to pay the lawful charges of the finder, the goons can be so 
Provided the following further conditions are ulfilled— p 
in danger of perishing or of losing the 


(a) When the thing is In 
greater part of its © ue. ne finder amount to two-thirds 


(b) When the lawful charges of th 
of its value. 
AINST WRONG-DOERS 


SUITS BY BAILEES OR BAILORS AG 
the bailor. 
MPR: ; — Jf a person, other than aD 
Claims the he te s apply to the courts to stop delivery 
Of the goods bailed and to decide the Sle 1 tis Hoots 167. 
2 S 2 ilee against wrong” oer, Ifa third party 
Wrongfully Beene or Pe ra the use of the goods bailed or does 
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them any injury, the bailee is entitled to use all such remedies as t 
owner of the goods might have used. Hither the bailee or the bailo’ 
may file a suit against the third party in such cases.—Sec. 180. 

3. Apportionment of relief or compensation obtained by such 
suits. Whatever is obtained by way of relief or compensation in any 
Such suits shall, as between the bailor and the bailee be dealt with 
according to their respective interests —Sec, 181. 


BAILMENTS BY WAY OF PLEDGE OR PAWN 


Definition, The bailment of goods as security for payment of ü 
debt or performance of a promise is called Pledge or Pawn, The bailor 
in this case is called the Pledgor cr the Pawnor. The bailee is called 
the Pledge or the Pawnee.—Sec, 172. 

Difference betwen Bailment and Pledge. Pledge is a particular 
kind of bailment. The difference between Pledge and other kinds © 
bailment lies in the purpose or objective of the transaction. The 
purpose of a pledge is to provide Security for a debt or the performance 
ot a promise. In other kinds of bailment there are other purposes 


for example, repair, safe-custody etc. The pledgor and the pledgee 
have certain special rights and duties. 


valid Pledge? The owner of 
goods can always make a valid pledge. 


- In the following cases, one 
who is not an owner can make a valid pledge. 


; ile acting 
ness of a mercantile agent. Such a 


A person having 
voidable contract can make a valid pledge 
of the goods so long as the Contract is not rescinded. The pawnee 
Provided he acts in good faith and without - 
t of title —Sec, 178A. 
rampli a 
gets an ornamen by ini ucing the own t i i ndue 
influence. Before the contract is rescinded by the S s ny pawns 
it to B. B will get a good title to the ornament provided he acted 
in good faith and was unaware of A’s defective title. 
3. Pawnor with a limited interest, Where a person pledges 
goods in which he has only a limited interest, the pledge is valid tO 
the extent of that interest.—Sec. 179, 
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4. Possession with co-owner: If one of several co-owners is 
he consent of the owners, he can 


ae Possession of the goods with t 
e a valid pledge of the goods.—Sec. 30(1), Sale of Goods Act. 


RIGHTS OF PLEDGEE OR PAWNEE 
ed 1. Right of Retainer. “The pawnee can retain the goods pledg- 
a only for payment of the debt or the performance of the promise, 
i for the interest of the debt and all necessary expenses incurred by 
T in respect of the possession or for the preservation of the goods 
Pledged.”—Sec, 173. 

2. Retainer for subsequent advance. The pawnee’s lien is a 
Hose lien i.e., he E the goods for any debt other than 
a debt for which the security was given unless there is an express 
ponmact to the contrary. If the pawnee makes fresh advances to the 
ame debtor it will be presumed that the debtor has agreed to! create 
On the goods already pledged a lien for the fresh advance.—Sec. 174. 

Extraordinary expznses. The pawnc® is entitled to receive 
from the pawnor E E expenses incurred by him for the - 


Preservation of the goods pledged—See- 175. 


4. "ç ri makes default. “Tf the 
P saa vie ae eee debt, or performance, at the 


Pawnor mak i 
Stipulated fine aie sayas respect of which the goods were 
pledged, the pawnee may bring a suit against the pawnor upon the 
ebt or promise, and retain the goods pledged as collateral security ; 
mee may sell ‘the thing pledged on giving the pawnor reasonable 

ice of the sale 8 

If 7 are less than the amount due in res- 
pect oe s = mor is still liable to pay the 
alance. If the proweels of the sale are greater than the saa? 
due, the pawnee ¿hall pay over the surplus to the pawnor.”—Sec. 176. 
s OF PLEDGOR 


; RIGHT l ' 
i S +e right to redeem. “If a time is stipulated 
for the Be s Sr performance of the promise, for which 
the pledge is made, and the pawnor makes default in payment of the 
qa Pedas made an ie poms a te ng aor ty acta 
redeem t any subsequen ime | 

Sale of me goods pledged S that case, pay; 1 addition, any expenses 
Which have arisen from his default.” —Sec. 

maintenance: The ‘pledgor can enforce 
of the goods pledged. 


th 2. Preservation and í 
e preservation and proper maintenance - 
The pledgor as a debtor has various 


ae i tors. i 
rights Sus hae "> oes enacted for the protection Of debtors 
e.g., the Moneylenders Acts. 
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; EXERCISES 


5 ke of 
l. What is a bailment? What kind of care is a bailee bound to tak 
` bai i C.U. B.Com. 69). i k 
ay ae 2 parents What is the ‘standard of care’ a bailee par (GU. 
in respect of goods bailed to him. What is a bailee’s ‘particular lien 
B.Com. ’76) . 


z : : of 
3. Explain what relief is available to the bailor in case of mixture 
bailor's goods with the bailee’s. 


a m. 
4. What is a pledge? What are the rights of a pawnee? (C.U. B.Co 
ge i 
Mos We a person other than the true owner make a valid pledge of goods 
(See C.A./I May 70). 


6. Define bailment. State the rights and liabilities of a finder of goods- 

-U. B.Com. Hons. °76) . + ade 
On Explain Bailment’ What are the rights of the parties in case of 
accretion during the period of bailment? (C.U. B.Com. Hons. 72). CAL 

8. State the pawnee’s tights when the pawnor makes default, (See "i 
Nov. '74) . 

9. Problems: 

(a) A sells 10 cases of 


glass to B under an 
1968, that payment be made 


agreement, made in March 
within five months fro; 


m the date of the aprecmeny 
and delivery should be taken within that time, the goods remaining in a 
meanwhile in A’s godown free of rent. In April 1968, 4 pledges the Bord 

D has no notice of the sale to B. Is the pledge valid? (Adapted, 
GA./I May 70). 
© B for his bwn riding only, B allows GIDS 
e the horse. C rides with care, but the horse 
y falls and is injured. dy has A against B? (C.U. B.Com, 
The car is unsafe, though B is not aware 
Is B responsible to A for the injury? (C.U. B.Com. 


e custody of B, his neighbour. 
4’s ornaments as well as B 


B. Can A hold B responsible 


Hons. '66) 

(c) A hires a mo! 
of it, and A i 
Hons. '72). 

(d) A kept some valu 
B kept As ornaments along with his own. 
Ornaments were lost on account of carelessness of 
for his loss? (C.U. B.Com. "75) . 


tor car of B. 
s injured. 


able ornaments in th 
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Aven nica and Nature of Agency. “An ‘Agent’ is a person em- 
With thi A do any act for another or to represent another in dealings 
a rd persons,”—Sec. 182. 
is called tho Dai for whom such act is done, or who is so represented, 
is behalf e Principal. 7 P. appoints X to buy 50 bales of cotton on 
etween P P is the principal and X is his Agent. The relationship 
E and X is called Agency: 
tion op sorcement and consequences of Agent's contracts. The func- 
Princi an agent is to bring about contractual relations between the 
Rea and third parties. Usually agents are appointed with specific 
a Ctions and authorised to act within the scopy of their instructions. 
as if of the agent within the scope of the instructions bind the principal 
agen he has done them himself. There is a legal maxim regarding 
BS Cy viz., “Qui facit per alium facit per se”, which means— He who 
S through another does by himself.” The act of an agent is the 
of the principal. VAMA Ans 
ia Contracts entered into through an agent, and obligations arising 
will acts done by an agent, may be enforced in the same manner and 
ST have the same legal consequences, aS if the coptracts had been 
ered into and the acts done by the principal in person. Sec 226. 
he is an agent for their sale, 
principal. ps principal is the person 
i the goods, and 4 cannot in 
hat claim a debt due to 


Examples n 
(a) A buys goods from P, 
but not knowing who 15 the 
entitled to claim 
a suit by the prin 
himself from B. ity 
(b) A, being B’s agent with authority 
receives from C a su oF money u 
his obligation to pay the sum in q! 
The T ists whenever a person can bind 
est o , Agency exis : A 
another by acts h Agency F nalk When this power does not exist 
e relationship is not one of agency. 3 us a wife is ee the agent 
Pu: the husband except under special circumstances ANG Or SP ia 
thePoses: But the constituted attorney, of a person is his agent for 
Purposes mentioned in the power oration: 
act „Difference between an Agent and a Berne TA sevan has t 
according to the orders of the master in every particular ; an agent 
ontractual relations with third 


i š 5 
Š appointed to bring the principal into C 
125 


from 4 


cipal, set off against t 


to receive money on his behalf, 
due to C is discharged ot 


stion to B. 
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a 1 za : tties; an 

arties. A servant cannot bind the principal to third pa ; 
ani can bind the principal to third parties. A servant can, however, 
be appointed an agent for some purpose. 


Difference between an Agent and an Independent Contras 
A person who undertakes to do something for another is caer n 
independent contractor, if the manner of doing the thing is left to a 
An independent contractor does not represent the other conta r 
party nor can he bind him by Contracts entered into with others. . A 
agent is one who acts according to the Instructions of the principa 


and can bind the principal by entering into contracts with otet 
persons within the scope of his authority. 


Who can appoint an Agent? “Any person who is of the age of 
majority according to the law to which he is subject, and who is © 
sound mind, may employ an agent.”—Sec, 183. 

Who may be an Agent? 
minor. A minor acting as agent 
But a minor is not himself liable 


Principal and agent and the extent 
i matters to be determined by agree- 
ment of the parties. 


particular kinds of agency-contracts, to a ir legal inci- 
dents are described below. » Together with their leg 


1. Broker. A broker is one who brings buyers and sellers into 


contract with one another, His duties are ties 
at the par 
are brought together. The cont an end when p 


2 - Tact of sale is enter 
into directly by the Parties. The broker eee ote he nias 
the property of the principal in his possession. 


2. Factor. A factor is a mercantile agent wi oods are 
kept for sale. He has got discretionary Ë th whom g 


` s 

: A ; powers to enter into contract: 
of sale with third parties. He has a general lien on the goods: for 
money due to him as agent. ° 


3. A Commission Agent. A commis. 
secures buyers for a seller of goods and 
in return for a commission on the sale. 


sion agent is one wae 
Sellers for a buyer of good 
commission agent may 
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have ~ 
Possessi i iti 
sion of the goods or not. His position is very similar to 


that F. a broker. 
goods of ction er. An auctioneer is one who is authorised to sell 
goods for his T. rincipal by auction. He has a particular lien on the 
Can sue the b remuneration. He has the goods in his possession and 
Oneer acts ees in his own name for the purchase price. An auc- 
agent of ze a double capacity. Up to the moment of sale he is 
n auctione e seller. After the sale he is the agent of the buyer. 
Testriction er has implied authority to sell the goods without any 
inding on Therefore a sale by him in V f instructions is 
Sell belo n the owner. If the owner direc 
W a reserve price and the auctioneer sells it below the price 


e€ sale is bind; 
is binding on the owner except in c 
tione! 


an SA A Del Credere Agent. 4 del credere agent is one who, for 
Y the Sie guarantees the performance of the contract 
Wise ca er party, If the other p: the price or other- 
compensat, damage to the principa e agent must pay 

Sation to the principal. 


Ó. General Agent and 


One wh Particular Agent. A general agent is 

busine: © represents the principal in all matters concerning a particular 

Purpo Ss. A particular agent is one who is appointed for a specific 

agent se e.g., to sell a particular article. Factors and commission 

it ic s are usually general agents. hen general agents are appointed 

is gin sual to execute a general power of attorney by which the agen’ 

appoint. (Meas to do certain things. Sf ane Panic A 
ed b : i of attorne 

a ; y execut special power 

Eeit is ao ene. š p o ecific thing: A power of attorney must 

itten and : 

Po A man ng: stamped A ne holding a special 

of ‘he pe attorney, is aaa to find ou gu of they authority, 
agent and act accordingly- 


ticular agent e.g, © 
be d out the limit 


REATING AGENCY 


ne of the following ways : 
tract of agency may 


METHODS OF C 
n any © 


ae may be created i icon 

; t Aco 
Agency by Express Agreemen r reement may be either oral 
ojnt agents by executing 


be 
Created 
Or wri by express agreement. 
tte: A a s to a 
n. It is usual in many asian aA stamped document. 


is: al power of attorney OF # An agency agreement may 

i š t An m 
Agency by Implied Agreeme Ae om the conduct of the par- 
by estoppel and agency 


be ; 

~ impli I e 
ties a Plied under certain circumstant 
or the relationship betweer m. Agency 
ecessity are cases of implied agency. 
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i may be 
by Estoppel or by Holding Out. Agency a 
mates ee! When, a man has by his conduct or Pec 
induced others to believe that a certain person is his agent, he “ah by 
cluded from subsequently denying it. Thus an agency is crea 
implication of law. 


Se (i) Y allows his servant X to buy goods for him on credit ree 
On one occasion the servant buys some goods not ordered by the 
master, on credit. Y is responsible to the shopkeeper for 
price because X will be deemed to be his agent by estoppel. est it 

(ii) P employed X a broker, to buy hemp for him and at Ps red nority 
was kept in a warehouse in X’s name. X without pate ne 
sold the hemp. Held, P was bound by the sale, because ayaa 
allowed X to assume the apparent right of disposing of the 
in the ordinary course of business. Pickering v. Bush. 


There are three possible cases of agency by estoppel : | I 

(a) A person can be held out as ån agent although he is actually 
not so—Example (i) above. ‘ \ 3 
(b) A person acting as agent may be held out as having mor 
authority than he actually has—Example (ii) above. 
(c) A person may be held out as agent after he has ceased to bë 

Section 237 provides as follows: “When an agent has, without 
authority, done acts or incurred obligations to third persons on beha! 
of his principal, the principal is bound by such acts or obligations if 
he has by his words or conduct induced such third persons to believe 
that such acts or obligations were within the scope of the agents 
authority.” 


so. 


Examples : 

(a) A consigns goods to B for sale and gives him instructions not tO 
sell under a fixed price. CG, being ignorant of B’s instructions, 
enters into a contract with B to buy the goods at a price lower 
than the reserved Price. A is bound By the contract. 

(b) A entrusts B with negotiable instruments endorsed in blank. B 
h a s to C in violation of private orders from A. The sale 

is good. 


4. Agency of Necessity, Circumstances sometimes force a 
person to act on behalf of another without any express authority from 
himi In such cases an agency of necessity is said to be created. 

Three conditions must be satisfied before an agency can be create 

ssible to get the principals ins- 
tructions. (b) There must be an actual necessity for acting on 
behalf. (c) The agent of necessity must act honestly in the interest 
of the parties concerned. 


1(1812), 15 East 88 . 
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If in a distant port without 
municated with. The captain 
ney. He will be considered 


Examples : 


(i) A horse, sent by 
receive it. The railway co 
company was an agent of 
money from the owner. G. N. Ry. v. Swaffield-* 

n agent of necessity, having 


H 
usband and wife, A wife is a 
r necessaries of life, when she 
been deserted by 


Power 
'S not aaa her husband's credit fo 
the ieee provided for by him or when she has 
nd. But if the husband gives her a sufficient allowance, she 
i d can never be the agent O 


as no ' 
Wees a ony to pledge his credit an i : 
y. In Gray (Miss) Lid. v. Cathcart a wife was supplied with 
shopkeeper: The shopkeeper sued 
he wife an 


Clot 
ae! the value of & 215 by 4 sl 
and. It was found that the husband was giving t 
t was held that the husband was not 


allow, 
liap ce Of & 960 per year. I 


able 
to pay the dues of the shopkeeper- 
wife is not the agent of her husband 
i one of them may 


and the general rule is that the 
the Usband is not the agent of his wife. But ; 
Tatificanes of the other by express appointment, by holding out, by 
On, or because of necessity: 
Ratification me t Ë 

e without instruc- 


adopti Agency by Ratification. 
tion on and ace joinally do 
‘Ons or eptance of an act originally 
diq ane authority. P buys ten maun s of wheat on behalf of Q. 
for him appoint P as his agent and did not instruct him to b 
Ces so, Q may, upon hearing of the transactions ae À see 
effect, ` the act is ratified and P becomes his agent wit T: p 
behalf eet of ratification : “where acts are done by one person on 
elect of another, but without his knowledg r authority, he may 
effecte? rat a u Ayn such acts If he ratifies (hem, ID; same 
Sec. iow follow as if they had been performed by his authority. 
Words tification may be express or implied, ie. it may be by express 
S or by conduct.—Sec. 197. 
Exa. 
mpi í 
Sy ‘oon lied ratification i ods for B: Afterwards B sells them 
to yridiowt authority, no ge conduct implies a ratification of the 
., Pure im, 
(ii) D, Shout a DiR Jends B's ee} Saas Lary p 
accepts interest on the money from “ 
ratification of the loan. 
21922) 38 TLR. 562 


1 (1gy, 
ae LR. 9 Ex, 182 
M: cr (14) —9 
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KUU t does 
uthority cannot be separated: “Where an agen a 
aatar peg EA to do and what he does beyond the A 
of his authority cannot be separated from what is within it, 
principal is not bound to recognize the transaction.”—Sec. 228. 


Example : 


A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 


i e 
lambs for one sum of 6,000 rupees. A may repudiate the whol 
transaction, = 


When the principal is bound by unauthorised acts of agent. 
The principal may be bound by unauthorised acts of the agent in tw d 
cases: (i) Where by the rule of estoppel the principal is preclude 
from denying the authority of the agent. (See cases cited under 
“Agency by Estoppel”, p. 128.) Gi) Where an agency has been 


terminated by notice of termination has not been received by the other 
parties concerned. (See p. 136.) 


Effects of notice to agent or information obtained by agent. 

Any notice given to or information obtained by the agent (pro- 
vided it be given or obtained in the course of the business transacte' 
by him for the Principal) shall have the 


1 same legal consequences as 
if it had been given to or obtained by the principal.—Sec. 229. 


Examples : 


(a) A is employed by B to buy from © certain goods of which C is 
the apparent owner, and buys them accordingly, In the course ot 


the treaty for the sale, A learns that the goods really belonged to 
D, but B is ignorant of that fact. y PeOnge 


B is not entitled to set-off a 
debt owing to him from G against the price of the goods. 
(b) A is employed by B to buy from G goods of which C is the 
apparent owner. A was before he was so employed, a servant of 
C, and then learnt that the goods really belonged to D, but B is 
ignorant of that fact. In spite of the Knowledge of his agent, 
B may set-off against the price of the goods a debt owing to him 
from C. 


Representation as to Liability. When a 
a contract with an agent induces the agent to act upon the belief that 
the principal only will be held liable, he cannot subsequently hold the 
agent liable on the contract. Similarly if a person induces the principal 
to act on the belief that the agent 


at the agent only will be held liable, he cannot 
afterwards hold the principal liable on the contract.—Sec. 234, 
A person untr 


person who has made 
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Bie A pretended agent has no authority to act as agent: When the 

of r party to the contract suffers damage as a result of such want 

te he can sue the agent for breach of warranty of authority. 

The pretended agent is liable to pay damages ‘under the Law of Torts. 
e liability arises even when the agent acted innocently. 


A firm of solicitors Were instructed by a client to defend a suit. Sub- 
client became insane (and the solicitors' authority as 
agent terminated b; icitors 1. ignorance of the fact 

end the suit. Held, the solicitors were personally 
ther side, as on a breach of warranty of 


Example : 


a contract has been entered into in the cha- 
ire the performance of it if he 


A person with whom 
led to require 
n account.—Sec. 236. 


Tacter of agent, is not entit L 
was in reality acting, not as agent, but on his ow: 
Misrepresentation an Fraud by Agents. Misrepresentations 
made, or frauds committed, by agents acting in the course of their 
business for their princip e thi e effect on agreements made 
by such agents as if such s or frauds had been made 
or committed by the principals. 


But misrepresentations nad 
t fall within 


matters which do no 
principals.—See- 238. 


+) n 
misrepresentation 


e, Or frauds committed, by agents, in 
their authority, do not affect their 


ni Ps a f ds induces C to buy them b' 

© Ay nel ae aes for i e was not authorized by p to =a s 

The contract is voida! as betwecn Ban C, at the option of Gi 

Gi) 4, the captain of B’s ship, signs bills of lading without having 

received On board the ‘mentioned therein, The bills of 
yoid as between B and the pretended consignor. 

a erk had authority to transact conveyancing 


lading are anaging cl 
ap A solicitor’s m ry 
(iti) A Oy pehalf of his employer. He induced a client, who 
id lady, to sign 2 conveyance of her properties to himself. 
With the hel ‘of the document the clerk sold the properties to 
another and recamped with the proceeds. Held that as the clerk 
was acting in course of the business of the solicitor, the solicitor 
must make good the Joss of the lady. Lloyd v. Grace Smith 
O. 


SUB-AGENT AND CO-AGENT 


Examples : 


Rule. The general rule is that an agent ci i 

(“Delegatus non potest delegare.” ) “An Ue cannot yan sa 
oy another to perform acts which he has expressly or i Aly 
undertaken to perform personally.” —Sec. 190. impliedly 


1(1910) 1. K.B. 215. 2(1912) A.C. 716. 
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. . t 
Exceptions. But there are two exceptions to this rule. An agen 


because of the nature of the agency. 


Sub-agent. An agent appointed b 
agent. “A sub-agent is a person employed by, and a 


1. A sub-agent is appointed by and acts under the control of 
the original agent.—Sec, 191. 


2. The Principal is Tepresented by the sub-agent and is bound 
by and responsible for his acts as if he were an agent appointed by 
the principal —_Sec. 192, 


ont a agent is responsible to the Principal for the acts of the 
Ssub-agent.— Sec, 192. 

The sub-agent is responsible for his acts to the agent. The 
Sub-agent is not Tesponsible to the principal except in case of fraud 
and wilful Wrong.—Sec, 192, 

5: ere an agent improperly appoints a sub-agent, the agent 
is responsible for his acts both to the princi i 

© principal in such Cases is not re resented by the Sub-agent nor 
is he responsible for the acts of the Sub-agent.—Sec, 193. 

Co-agent, A co-agent is a person appointed by the agent accord- 
ing to the express or implied authority of the Principal, to act on behalf 
of the principal in the business of . 194, 

Such a person is an agent of 


, an auctioneer, 
conduct of the sale, » but is As agent for the 
01 3 

(ii) A authorizes B, a 


merchant in Calcutta to Tecover the moneys 

due to A from c & Co. B instructs D a Solicitor, to take legal 

proceedings against C g Go, very of the money, D 

An agent in appointing a Co-agent must exercise the same amount 

of discretion as a man of ordinary Prudence would exercise in his 

own case. If he does this he is not o Ponsible to the principal for 
acts of negligence of the co-agent.—Sec, 195. 


LAW OF AGENCY 135 


Exambles : 
Gü 4 instructs B, a merchant, to buy a ship for him. B 
ship surveyor of good reputation to eines a ship for Le 
Aue ee makes the choice negligently and the ship turns out to 
e unseaworthy and is lost. B is not, but the surveyor i £ 
sible to A. is 
(ii) A consigns goods to B, a merchant for sale, B in due course, 
employs an auctioneer in good credit to sell the goods of 4, and 
allows the auctioneer to receive the proceeds of the sale. The 


auctioneer afterwards becomes insolvent without having accounted 
for the proceeds. B is not responsible to Æ for the proceeds. 


TERMINATION OF AGENCY 


An agency may be terminated by act of parties or by operation 
of law. The different possible circumstances leading to the termi- 
nation of agency are enumerated below.—Sections 201-210. 


I. Termination by act of parties 
tion and Renunciation : The principal may, be notice, 


Revoca 
The agent may similarly, by notice, 


revoke the authority of the agent. 
renounce the business of agency. 
Revocation and renunciation can be expres 


from the conduct of the parties. 


s or may be implied 


A’s house. Afterwards A lets it himself. There 


Example: 
tion of B’s authority. 


A empowers B to let 

is an implied revoca 
Compensation for revocation or renunciation : Where there i 

«mpli ; 2 ere is an 

express or implied agreement to continue the agency for any length of 

time ; and the contract of agency is revoked or renounced without 

sufficient cause, compensation must be paid to the injured party.— 


Sec. 205. 
Irrevocable agency : The principal cannot revoke the authority 


of the een in the following cases : 
1. When the agent has an interest in the subje 
š x Ct- 
contract, his authority cannot be revoked so as to eee me 
terest. This is known as agency coupled with interest Sec. 202, 


Exam pi s 

i gives authority to B to sell A’s la i 

the proceeds, the debts due to vege: Ph hee ari 

__ authority, nor can it be terminated by his insanity or death ea 

(ii) A consigns 1000 bales of cotton to B, who has made advances t 

him on such cotton, and desires B to sell the cotton, and to s. 
himself out of the price, the ‘amount of his own. advan ma 
cannot revoke this authority, nor is it terminated by his Pasai 


or death. 
2. The authority of the agent cannot be revok i 
1 Í 1 ed 
been exercised so as to bind the principal. onre dtia 
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3. When the agent has partially exercised his authority, the 
principal cannot by revocation affect the acts already done. 


IL Termination by operation of Law 


An agency ma 
ing ways : 


1. Efflux of time, When the agen 


cy is for a fixed period of 
time, it terminates on the expiry of that time. 


2. Performance of the object, Where th 
cular object, it terminates when the 
the accomplishment becomes 


y terminate by operation of law in any of the follow- 


e agency is for a parti- 


object is accomplished or when 
impossible, 


has the same effect. 


ays Insolvency of the Principal. If the principal is adjudicated 
an insolvent, the agency terminates. But insolyency of the agent 
oes not terminate the agency, 


6. The Principal becoming an 


ity cf an agent takes effect 


him. As re ards third 
becomes effective when it b Ë 


parties it 
comes known t 


© them.—Sec. 208, 


Examples : 


agrees to give B five per cent 

by the goods, A afterwards, 

after the letter is sent, but 
ees, The sale is 
is commission. 

me colton lying 
afte y letter, revokes his 

directs B to Send the cotton to Madras. B, 

ers into i o 

knows of the first letter, but not of t A L a him 
of the cotton. C pays B h B absconds, G's 
payment is good as against 4. 

(iii) A directs B, his agent, to Pay certain money to C, A dies and D 
takes out probate to his will. B after 4’s death but before 
hearing of it, pays the money to C. 4 he Payment is good as 
against D, the executor. 


fiv T as 
(ii) A, at Madras, by letter di G upees as 


—————— 


Cl 


i T— a 
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AGENT'S DUTIES TO PRINCIPALS 


n 1. Agents duty in conducting principal's business: An agent 
is bound to conduct the business of his principal according to the 
directions given by the principal, or, in the absence of any such direc- 


tions, according to the custom which prevails in doing business of the 
ducts such business. When 


same kind at the place where the agent conc 5 
the agent acts otherwise, if any loss be sustained he must make it good 
to his principal, and, if any profit accrues, he must account for it. 
—Sec.. 211 


iness, in which it is 
time to time, at interest, the moneys: 
ts to make such investment. A must 


Examples : y 
(a) A, an agent engaged i 
the custom 


which may b n 
make good to B the interest usually 


b) B, a broker, in whose bu: 
x) sells goods of A on credit to C, who: 
high. . C, before payment, becomes insolvent. B must make good 


the loss to A. 


2; e required from agent : An agent is bound 


to conduct the business of the agency with as much skill as is generally 
possessed by persons engagedin similar business unless the principal 


has notice of his want of skill. £ 
The agent is always bound to act with reasonable diligence, and 


to use such skill as he possesses ; and to make compensation to his 
principal in respect of the direct consequences of his own neglect, 
isconduct, but not in respect of loss or damages 


want of skill or m 7 
which are indirectly or remotely caused by such neglect, want of skill, 
or misconduct. —Sec. 


2. Skill and diligenc 


(ay A, a merchant in Calcutta, has an agent B, in London to whom a 

sum of money is paid on 4’s account, with orders to remit. B 
retains the money for a considerable time. A, in consequence ot 
not receiving the money, becomes insolvent, B is liable for the 
money and interest from the day on which it ought to have been 
paid according to the usual rate, and for any further direct loss— 
as, eg, by variation of rate of exchange—but not further. 

(b) 4, an agent for the sale of goods, having authority to sell on credit, 
sells to B on credit, without making the proper and usual enquiries 
as to the solvency of B.. B, at the time of such sale, is insolvent. 
A must make compensation to his principal in respect of any loss 
thereby sustained. 

(c) A, an insurance broker, employed by B to effect an insurance on a 
ship, omits to see that the usual clauses are inserted in the policy. 
The ship is afterwards lost. In consequence of the omission of the 
causes nothing can be recovered from the underwriters. A is 


bound to make good the loss to B. 


Examples : 
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+ who: 

(d) A, a merchant in England, directs B, his agent at Bombay, aA 
acce ts the agency, to send him 100 bales of cotton by 4 TLS 
ane B having it in as power the A A ra ial the 
so. The ship arrives sa ely in England. Sa il 

i n rises, B is bound to make good to px 
Patch he hight faye made by the 100 bales of cotton at ne rie 
the ship arrived, but not any profit he might have made by 
ent rise. > s: 

(Ó) eae W to sell a house. On 29th May W received ani offer 
of £6,150 from E and communicated it to K who directed 76 750 
accept it, “subject to contract”. On 3rd June D offered ete 
but this offer was not communicated to K. “On 8th June a writ a 
contract was entered into between K and E. K sued W for brea a 
of duty in not communicating D’s offer. Held, there was breata 
of duty and W was directed to ay to K the difference betwee! 
the two prices. Keppel v. Wheeler 


3. Agent’s duty to render accounts: An agent is bound to 


render proper accounts to his principal on demand, or periodically if so 
Provided in the agreement—Sec. 213. 


4. Agent's duty to communicate to Principal: It is the duty 
of an agent, in cases of difficulty, to use all reasonable diligence in 
communicating with his principal, and in seeking to obtain his 
instructions —Sec. 214, 

5. 


to him.—Sec. 215. 


Examples : 

(a) A directs B to sell 4’s estate, B buys the estate for himself in the 

name of C. A, on discovering that B has brought the estate for 

himself, may repudiate the sale, if he can show that B, has dis- 

honestly concealed any material fact, or that the sale has been 
disadvantageous to him. 

(b) A directs B to sel 


r s g Over the estate 
» finds a mine on the estate which is unknown to 


that he wishes to buy ‘the estate for himself: 
every of the mine. A allows B to Lae an 

t e mine. A, on discovering tha 
B knew of the mine at the time he bought the estate, may either 
is option, 


6. Principal to get benefit of 


agent's dealings: T agent, 
without the knowledge of his princi ee ne 


j pal, deals in the business of, 
agency on his own account, instead of on account of his principal 
1(1927) 1 K.B. 577 
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m the agent any benefit which 


the principal is entitled to claim fro 
ansaction.—Sec. 216. 


may have resulted to him from the tr 


A directs B, his agent, to use for him. B tells A it 
cannot be bought, and buys the house for himself. 4 may, om 
discovering that B has bought the house, compel him to sell it to 


A at the price he gave for it. 
0 7. Agent's duty to pay sums received for principal: The agent 
is bound to pay to his principal all sums received on his account after 
deducting therefrom his dues on account of remuneration and 
expenses,—Sec. 218. 

8. Principal’s death or insanity : When an agency is terminated 
by the principal dying or becoming of unsound mind, the agent is 
bound to take on behalf of the representatives of his late principal, 
all reasonable steps for the protection and preservation of the interests 
entrusted to him.—Sec. 209 

s DUTIES TO AGENT 


PRINCIPAL’ 
1. Agent to be indemnified against consequences of lawful acts : 
The principal is bound to indemnify the agent against the consequences 
of all lawful acts done by such agent in exercise of the authority 
conferred upon him.—Sec. 222. 


Examples : 


Example : 


Tenaya or il tions from 4 of Calcutta contracts 
(a) B, at Singapore under instruchiow Ad 
i to deliver certain goods to him. does not send the goods 
with C B informs A of the 


to B, and) C sues = 
A authorizes 


a broker 
(b) B, a ith © for the purchas 
ive the oil, and C sues B. B informs A 
> 


altogether. B, defends, but un- 


2. Agent to be indemnified against consequences of acts done in 
erson employs another to do an act, and the 


good faith : Where one pers ; 
agent does the act in good faith, the employer is liable to indemnify 
st the consequences of that act, though ames Wait 


the agent again 1 

injury to the rights of third persons.—Sec. 223. 

Examples : pA 

(a 4, a decree-holder and entitled to execution of B' go ir 

the officer of the Court to seize certain goods, s abu to 
be the goods of B. The officer seizes the goods and is sued b; Ç. 
the true owner of the goods. A is liable to indemnify the officer 
for the sum which he is compelled to pay to G, in AENA ol 


obeying 4’s directions. 
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i ich 
è Ti e: A, sells goods in the possession of 4, but whic! 
®% Pe Ea of apos oe B does Bee know this and hanai 
over the proceeds of the sale to A. Afterwards C, the e eral 
of the goods, sues B and recovers the value of the goods an ay 
A is liable to indemnify B for what he has been compelled to pa 
to C and for B’s own expenses. 


3. Non-liability for criminal acts : But where one person 
employs another to do an act which is criminal, the employer is a 
liable to the agent, either upon an express or an implied promise, 
indemnify him against the consequences of that act.—Sec. 224. 


Examples : k N f k all 
(a) A employs B to beat C, and agrees to indemnify him against 


consequences of the act. B thereupon beats C, and has to pay 


damages to G for so doing. A is not liable to indemnify B for 
those damages. 


(b) B, the proprietor of a newspaper publishes, at A’s request, a lhe 
upon C in the paper, and A agrees to indemnify B against ny 
consequences of the publication, and all costs and damages of a PK 
action in respect thereof. B is sued by C and has to pay damat 
and also incurs expenses, A is not liable to B upon the indemni 


4. Compensation for principals neglect: The principal mutt 
make compensation to his agent in respect of injury caused to suc 
agent by the principal’s neglect or want of skill—Sec. 225. 


Example : 


A employs B as a bricklayer in building a house and puts u GG 
scaffolding himself. The scaffolding is unskilfully put up and 
is in consequence hurt. A must make compensation to B. 


PRINCIPAL'S RIGHTS 


1. Compensation: The principal is entitled to compensation 
for any breach of duty by the agent. 
Agent’s duties: The agent’s duties 


. Revocation: The principal can rev 


are the principal’s rights- 
subject to certain conditions, 


oke the agent’s authority: 


AGENT’S RIGHTS 


1. Enforcement of rights, The agent can enforce all the duties 
of the principal. The principal's duties are the agent’s rights. 

2. Agent’s Right of Retainer, An agent may retain, out of 
any sums received on account of the Principal in the business of 
agency, all moneys due to himself in respect of advances made or ex 
penses properly incurred by him in conducting such business, and 
such ner atioli as may be payable to him for acting as agent— 
Sec. 217. 


LAW OF AGENCY 141 


3. When agent's remuneration becomes due. In the absence of 
any special contract, the agent’s remuneration does not become duc 
until he has completed the act for which he was appointed agent. But 
an agent may detain moneys received by him on account of goods 
sold, although the whole of the goods consigned to him for sale may 


have been sold, or although the sale may be actually complete— 
r business miscon- 


Sec. 219. 
4. Agent not entitled to remuneration fo 3 
ducted. An agent who is guilty of misconduct in the business of the 
agency is not entitled to any remuneration 10 respect of that part of the 
business which he has misconducted—Sec- 22 
naito Jay iti opt on good 


recover Rs. 100,000 a 

security- 6B covers Rs. 100,000 and lays out Rs. 90.000 on good 
security put lays out Rs. 10,000 on bad security whereby A loses 
Rs. 2,000. B is entitled t : i ering Rs. 100,000 
and for investing Rs. 90,000. He is not entitled to any remuncra- 
tion for investing Bs: 10,000 and must make good the loss ot 
Rs. 2,000 to A. 4,900. from CATh 

B is entitled to no remunera- 


(Qasa the mone is not recovered. 
ait 1 and must make good the loss. 


Examples : 
(i) A employ 


5. Agent's Lien. In the absence of any contract to the contrary, 
an agent is entitled to retain goods, papers and other property, whether 
he principal, received by him, until the 


movable or immovable of t - š 
amount due to himself for com ission, disbursements, and services 
in respect of the same has been paid or accounted for to him— 


Sec. 221. 
SIBILITY OF AGENT 


It is provided by Section 230 that, in the absence of any contract 

to that effect, an agent cannot ‘personally enforce contracts entered 

into by him on behalf of his principal, nor is he personally bound by 

them. 

But if there is an agreement to that effect, express or implied, 
tract and may also be personally liable 


the agent may enforce the con 
Such a contract shall be presumed to exist in the following 


on it. 
cases : y NE . 
(1) Foreign principal.—Where the contract is made by an agent 
for me sale or purchase of goods for a merchant resident 
abroad. 


(2) Undisclosed principal —Where the agent does not disclose the 


name of his principal. 
(3) When principal cannot be sued- 
disclosed, cannot be sued (for example, 


sovereign Or State). 


—Where the principal, though 
if he is a foreign 
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i ersonally responsible in the following cases : 
G ete en or abet person. If the principal 
does not exist. Example: When a promoter ma A 
contract for a Company which has not yet been registere Ps 
(5) Unauthorised Acts. Agent acting beyond the principa 
authority.—Secs. 227, 228. (p. 131). ; ally 
(6) Misrepresentation or fraud by agent. An agent is person in 
responsible if he makes misrepresentations or frauds ae 
in course of the business of the principal—sSec, 238. 
(p. 133). BS 
(7) Pretended agents. A pretended agent does not ha 
authority. When the other party to the contract suffer 
damage, he can sue the agent for breach of ñ 
authority. The pretended agent is liable to pay Ca 
under the Law of Torts. The liability arises even when t 
agent acted innocently.—Sec, 235 
(8 Representation as to liability, 
Principal to act on the belief that 
liable, he cannot afterwards hold 
Contract—See, 234, 
Right of person dealing with agent personally liable: Im cases 
where the agent is Personally liable, a Person dealing with him may 
hold either him or his principal, or both of them liable.—Sec, 233. 


CONTRACTS WITH AN UNDISCL 


If a person induces the 
the agent only will be hele 
the principal liable on th 


OSED PRINCIPAL 


An agent may enter into a contract with a person without dis- 


closing the name of the Principal, The legal consequences of con- 
tracts with undisclosed Principals are as follo 


1. Principal 


2. Other party 
discloses himself before the ¢ ntract is com let X pan 6 
party may refuse to fulfil the contract, if Fe ed, the other co: 
known who was the Principal 


ncipal in the Contra 
the agent was not a Principal, he w 


; ould not have ente ed into the 
contract—Sec. 231 (para 2). cnten 
3. Performance is subject to the rights and obligations between 
agent and the other party, ma 


I : ere one man makes a contract ga 
another, neither knowing nor having reasonable ground to suspect tha 
the other is an agent, the Principal, i 


— 


and obligations subsisting b 
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rmance subject to the rights 


ain such perfo 
nt and the other party to the 


the contract, can only obt 
etween the age 


contract.—Sec. 232. 


sells Rs. 1,000 worth of rice to B. A is 
B has no knowledge nor 


Example : 
A, who owes Rs. 500 to B, l 
acting as agent for G in the transaction, but - 
ound of suspicion that such is the case. C cannot 
ut allowing him to set off A’s debt. 


reasonable gr 


compel B to take the rice witho 


with an undisclosed 


_ 4. Agent is personally liable. In contracts 
principal, the agent is, in the absence of a contract to the contrary, 
e contract. The other party may hold either 


Personally liable on 1 

e agent or the principal or both liable—Sec- 

A enters into à contract with B to sell him 100 bales of cotton, and 
afterwards discovers that B was acting as agent for C. A may sue 
either B Or C, or both, for the price of the cotton. 


Example : 


EXERCISES 
nt modes in which agency may be created. 
i $ necessity (H) agency by estoppel 


1. State the differe! i 
ng of (i) agency o! 


ao Explain the meanin 
(iii) agency by ratification. à 

3. State the distinction between a sub-agent and a substituted agent, 
Discuss the rights and liabilities flowi from such appointment. 

4. State the duties of the principa to his agent. (See C.A./1 Nov. 74) t 

5. Who is an “ag » according to the Contract Act? Describe the uties 

a pal. (CU: P: m. 65). 
of a Principal and an Agent, when 


of an agent to his principa! O 
6. State the respective rights and duties, 
the Principal is undisclosed. (C.U. B.Com. 
7. Explain the instances when an 
sua of contrac! ered 
.A./I May *70)- y 
6. y 70) principal bound by the unauthorized acts of his Agent? 
2 uties of an agent to his principal. What do you mean 
by ‘agency of $ ? U. B.Com. " 
ss the liability of an agent for the aci 


May 71) - 


. '60, '67)- 
agent can be made personally li 
on bchalf of fie principal: iee 


ts of a sub-agent. (See C.A./1 


e merchant, authorizes his Agent B to purch 
. Paddy is not available in Bihar. B ERES 
at of the same amount from B does not 


purchase paddy- He pu j 
3 dies against the other parties? (CU. B.Com. Hons, '67) 


BOOK IL THE LAW RELATING TO SALE OF GOODS 


it uQ DEFINITIONS 


APPLICATION 


The law relating to the sale of movable goods is contained in the 
Sale of Goods Act (Act III of 1930). The Act came into force on 
lst July, 1930. It closely follows the English Act on the subject. 

BUYER, SELLER AND GOODS 

Buyer. Buye; 

goods.—Sec, 2(1). 


Seller. Seller means a person who sells or agrees to sell 
goods.—Sec, 2(13), 


r means a person who buys or agrees to buy 


ition of movable goods, 
Goods may be classified into th ; isti oods, 
Future Goods and Contingent Goods, eget Existing iG 


sting goods are goods which are already 
PO pre 


` Speci which 
can be clearly identified and recognised. as a things ae a parti- 
cular picture by a painter; a ring with distinctive features 5 goods 
identified and agreed upon at the time of the Contract of sale etc. The 
ame sense as Specific Goods: 
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me Geneng Goods or Unascertained Goods are goods indicated by 
5 ce and not separatcly identified. If a merchant agrees to 
pply one bag of wheat from his godown to a buyer, it is a sale of 

which bag will be deli- 


u ; re 
ses ae goods because it 1s not known 
ed. As soon as a particular bag is separated out and marked or 


identified for delivery it becomes specific goods. 

i Future Goods. Future Goods are goods which will be manu- 

oe or produced or acquired by the seller after the making of 
e contract of sale—Sec. 2 (6) 


which will be produced im his 


Example : 
nt for the sale of future goods. 


Q all,the mangoes 


P agrees to sell to 
‘This is an agrecme! 


garden next year. 
Contingent Goods. There may be a contract for the sale of 
eller depends upon a contin- 


goods the acquisition of which by the s 

gency which may or may not happen, [Sec. 6(2)]. In such cases 
the goods sold are ealled Contingent Goods. Contingent goods come 
within the class of future goods. 


able to purchase it 


ovided he is 
the sale of contin- 


Example : 
greement for 


a certain ring Pt. 


X agrees to sell to ¥ 1 11 
This is an à 


from its present owner, 

gent goods. 

LE AND AGREEMENT TO SELL 
s may be either a sale or 


Sale. A contract for the sale of good 

an agreement to sell. (Sec. 4). Where under a contract of sale the 
ds (i.e, the ownership) is transferred from the seller 

to the buyer the contract is called a sa e. The transaction is a sale 

even though the price is payable at a later date or delivery is to. be 

ided the ownership of the goods is transferred 


SA 


of ownership is to take 


Agreement to sell. When the transfer of 
or subject to some condition to be fulfilled later, 


place at a future time i 
the contract is called an agreement to sell. 
J] becomes a sale when the prescribed time 


itions, subject to which the property in the goods 


is to be transferred, are fulfilled. 
ere by a contract of sale the seller purports to effect a present 
sale of future goods, the contract operates as an agreement to sell the 


Examples : 
s to buy from B a haystack on B’s land, with liberty to 


’s land to take it away. This is a sale becau 
has passed to the buyer. cas ee 


(i) P agree 
come on B 
perty in the goods 


sm : cL (14)—10 


146 LAW RELATING TO SALE OF GOODS 


i i in ship. This 

ii) P agrees to buy a quantity of soda to arrive by a certain ship 
°, is ae amer to Nell because the property in the goods will Ei 
to the buyer when the goods come and the agreement iş natu a 
subject to the condition that the ship arrives in port with the goods, 


DIFFERENCES BETWEEN A SALE AND AN 
AGREEMENT TO SELL 


1. Transfer of ownership. In an agreement to sell, the 
property in the goods remains with the seller until the agreement 9 
sell becomes a sale by the expiry of the agreed time or the fulfilmen 


sale, the goods belong to the buyer and he has to bear the loss if the 
goods are subsequently damaged or destroyed.—Sec. 26. 


3. Remedial measures, In the case of a sale, the unpaid seller 

has certain reliefs available, e.g., lien, stoppage in transit and roan 
Case of an agreement to sell, the seller’s remedy for breach o 
Contract by the buyers is a sui 


‘Sale’ is an ‘executed contract? because 


in a sale, consideration moves simultaneous with the promises of both 
‘parties. Also, in a sale the pr 


THE ESSENTIAL ELEMENTS 

The essential elements of a contract for the sale of goods are 
enumerated below : 

1. Movable Goods for Money : 
the exchange of movable goods for money. (See ‘Price’, p. 147. 
An exchange of goods for goods is not a sale. But it has been held 
that if an exchange is made Partly for goods and partly for money» 
the contract is one of sale. Aldridge v. Johnson. 

2. Two parties: Since a contract of sale involves a change ot 
ownership, it follows that the p i 


There must be a contract for 


OF in section 4(1) of the Sale 
of Goods Act. A part-owner can sell goods to attic part-ownet; 
Therefore a partner may sell foods to his and the firm may së 
goods to a partner. Re Maclaren2 


4. 857) 7 E & B 885 2(1879) 11 Ch. Div. 68 
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Examples : 
(ü P & Q are each of them 1 owners of a certain stock of movable 
goods. P can sell his rights to Q. After the sale Q becomes owner 


of 1 share. 

(ii) A club supplies food to the members. Any member taking it 
has to pay its cost to the club. Thus a member of the club pays to 
the members jointly (ie. to the club). This transaction is a 
release of joint interest of the other members of the club. 
“Members of a club or voluntary society are undivided joint 


owners, not part owners.” Therefore it is not a sale. Graff 


v. Evans.8 


3. Formation of the contract of sale: A contract of sale is 
made by an offer to buy or sell goods for a price and the acceptance 
of such offer, The contract may provide for the immediate delivery 
of the goods or immediate payment of the price or both, or for the 
delivery and payment by instalments, or that the delivery or payment 
or both shall be postponed.—Sec. 5(1). 

4, Method of forming the contract: Subject to the provision 
of any law for the time being in force, a contract of sale may be in 
writing, or by word of mouth, or may be implied from the conduct 
of the parties.—Sec. 5(2). 

5. The terms of contract: The parties may agree upon any 
term concerning the time, place, and mode of delivery, The terms 
may be of two types: essential and non-essential. Essential terms 
are called Conditions, non-essential terms are called Warranties. The 
Sale of Goods Act provides that in the absence of a contract to the 
contrary, certain conditions and warranties are to be implied in all 
contracts of sale. 

6. Other essential elements: A contract for the sale of goods 
must satisfy all the essential elements necessary for the formation of 
a valid contract e.g., the parties must be competent to contract, there 
must be free consent, there must be consideration, the object must be 


lawful etc. (See p. 6). 
PRICE 


Definition. “Price” means the money consideration for a sale 
of goods.—Sec. 2(10). 

Ascertaining of price. The price in a contract of sale may be 
fixed by the contract of sale or may be left to be fixed ‘in a manner 
agreed between the parties. It may also be determined by the course 
of dealing between the parties. Where there is no provision made 
in the contract regarding price, the buyer must pay a reasonable 


3(1882) 8 Q. B. D. 878 
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Price. What is a reasonable Price is a question of fact depending 
upon the circumstances of the case.—Sec. 9. 


Goods may be sold ón a Condition th: 


A . . i n 

Where such third ‘party is Prevented from making the valuatio 

by the fault of the seller ora the party not in fault is entitled to 
damages.—Sec, 10(2). 


DESTRUCTION OF Goops 


Owledgë of the seller have, at the time when the 


e so damaged as no longer to 
in the contract.”—Sec, 7, 


Example : the 
There was a sale of cargo of corn Without the knowled e of e 
seller, the cargo had before the sale become heated and was tiera 
fore landed at another port and sold, The sale is void, Couturi 
Y. Hastie4 
Goods perishing before sale but after agreement to sell, “Where 
ere IS an agreement to sell specific 


se 
i J - The buyer would U 
al and if it was Ei 5 ould be 
Riko a days “before the delivery of TDI, it: wie died, 
ut a i , adi 
Elphick upas the cither Party. e contract was avoide 


FARNEST MONEY 


The payment of earnest money to mark the formation of an 
agreement for sale is a long Standing custom in India as well as in 
England. There is usually an understanding that if the contract is 
broken by the buyer, the seller is to Tetain the earnest money as com- 


4(1856) 5 H.L.C. 673 5 (1880) 5 CPD, 391 
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act is fulfilled the amount i i 
to the purchase price payable. Earnest money is ny ake 
fulfilment of agreement. A provision for the forfeiture of earnest 
money is not considered to be penalty clause. 
In Shree Hanuman Cotton Mills and Anr. v. Tata Aircraft Ltd.® 
the purchaser deposited Rs. 2,50,000 as earnest money, being the 
He agreed that the full value of 


25 per cent of the value of goods. 
goods will be paid, before taking delivery but he failed to pay it. Held, 
the seller was entitled to forfeit the earnest money. 


HIRE-PURCHASE AGREEMENTS 


pensation ; whereas if the contr 


Definition. A hire-purchase agreement is one under which a 
person takes delivery of goods promising to pay the price by a certain 
number of instalments and, until full payment is made, to pay hire 

g the goods. From this definition it can be said that 


a'hire-purchase agreement is a 
Formerly,, hire-purchase agreements were frequently worded 


later. 
Summary: 
summarised below : 
1. Hire-Purchase Agreement means an agreement under whi 
goods are let on hire and under which the hirer has an ee 
urchase them in accordance with the terms of the agreement and 
includes an agreement under which, " 
(i) possession of goods is delivered by the owner thereof to a 


Š a 
GD Payment ot the usupa ee aan 
(te 0 Op 
Pa on eng 
oid if the above requirements have not 


The main provisions of the Hire-Purchase Act are 


2. Hire-p 
parties. A surety, 
The agreement shall be vi 
been complied Wie 3. 
3. Contents of ire-purchase agreement must i 
following.—Sec. 4 : = t include the 
(i) the hire-purchase price of the goods to which the agree- 


ment relates ; 


e (1970) 2 S.C.A. 482 (Supreme Court) 
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(ii) the cash price of the goods i.e., the price at which the 
goods may be purchased by the hirer for cash ; 

(iii) the date on which the agreement shall be deemed to have 
commenced ; 


(iv) the number of instalments by which the hire 


-purchase 
price is to be paid, the amount of each of those instalments 


etermining the date, upon 
on to whom and the place 
the agri 


; Ç cement relates, in a manner 
Sufficient to identify them 3 


Ps 4. The purchaser has the o 
as Bg EA that case the purchaser is entitled to get a 
5. In every instalment of the full price, it ; ire of 
the eE a purchasing price.—Sec 7° tere ne ees 
i ë seller can recover th i i 
aaa isa yee e Possession of ae goods, if the 


e Act provides that there 


ption of paying the full price 


8. This Act shall not a ati 
ati i ag 
agreement made before the commencement of this ES nn 7 


laid down that (i) if the purchase! 
agreement by returning the goods, 
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the transaction is a sale and not hire-purchase agreement and (ii) the 
transaction is hire-purchase agreement only if the buyer has the option 
of returning the goods. Bhimji v. Bombay Trust Corporation." 
Hire-purchase and Instalment Sale. There are differences be- 
tween a hire-purchase agreement and an instalment sale. In the 
former, a sale is concluded after the total price’ and the hire, charges 


are completely paid. The purchaser is not entitled to transfer the 
nt are fully carried out. In the 


goods until the terms of the agreeme 
latter, (instalment sale) the purchaser becomes the owner of specific 
goods immediately, although the total price is to be paid in a number 
of instalments. 


Sale and Bailment. | 
goods. A sale involves transfer of ownership. ; ; 
Tn a bailment, the party delivering the goods is entitled to get back 


what he has delivered. In a sale the seller gets the price and there 


is no question of returning of goods. 
Sale and Contract for Work and Labour. A contract of sale 
t for work and labour. A contract 


may be distinguished from a contract fo 
of sale of goods contemplates the delivery of movable goods ; but if 


in substance the contract 15 one for the exercise of skill, it is a 
contract for work and labour. The distinction between the two types 
of contracts is 0 England but not in India, except for 


f importance in 
taxation purposes: 


Bailment does not change ownership of the 


@ A dentist agreed to make a set of artificial teeth to fit the mouth 
of a customer. Held, it is contract for the sale of goods. Lee 


v. Griffins z 
(i) G engaged an artist to p: 


Examples : 


aint a portrait and supplied the canva: 
cart s and 
aint. Held, it is a contract for work and labour and not one 


‘or the sale of goods. Robinson v. Graves.9 
V entered into three contracts with Western Railway for construction: 


gi f rail coach th der-frai 

of railway coaches on the under-frames supplied b i 

Labour and materials were supplied v. He, a E Ranwa. 

Sales Tax Act of 1953, the contracts were works contracts and aa 
a sale, State of Gujarat v. M/s Variety Body Builders. 


CONDITIONS AND WARRANTIES 


Sale of Goods Act states that a stipulation (om 


Section 12 of the 
sale with reference to goods may be a condition 


term) in a contract of 


or a warranty. 
Condition. A condition is a stipulation essential to the main 
urpose of contract, the breach of which gives rise to a tight to treat: 
the contract as repudiated.—Sec. 12(2). 


732 Bom, L.R. 64 S (1861) 30 L.J.K.B. 252 
9 (1935) 1 K.B. 579 1 AFR 1976 Supreme Court, 2108: 
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i i i to the main 
arranty. A warranty is a stipulation collateral a 
aoe of ne contract, the breach of which gives rise to a claim 
for damages but not a right to reject the goods and treat the contra 
«as repudiated.—Sec. 12(3). ? Be 
à Whether a stipulation in a contract of sale is a condition or U 
`warranty depends in each case on the construction of the contact 
‘A stipulation may be a condition, though called a warranty in t 
‘contract—Sec. 12(4). j z 
Conditions and Warranties may be expressly stated in a wnten 
document or may be implied from the circumstances under whic 
the contract was entered into. ? 7 i 
It is for the court to find out whether a particular term was ne 
ded by the parties to be a condition or whether it was intended to 
a warranty only. The intention of the parties is always to be give 
effect to. 
Stipulation as to time. 


Unless a different intention appears from 
the terms of the contract, sti 


pulations as to time of payment arè 
not deemed to be of the essence of a contract of sale. Whether any 


other stipulation as to time is of the essence of the contract or not 
depends on the terms of the contract.—Sec. 11. 


Example : 


There was a contract for sale of goods, c.i.f. Antwerp, Delivery was 
to be given on October. Owing to a strike in the port of loading: 
the goods were not shipped until November, Held, buyers were 
entitled to reject J. Aron & Co. v. Comptoir Wegimont.2 


can be treated as a Warranty— 
1. Voluntary waiver of a condition : 


treat a breach of condition as a breach of for 
repudiating the contract he may accept performance and sue fo 
damages, if he has suffered an 5 A) 

Where a contract of sale 
by the seller, the buyer may 


When a condition 


buyer has accept or a pat 
thereof, he cannot repudiate the suspa ss sue for 
damages. In such a case, 
treated as a breach of warranty, unless there is a contract to the 
contrary —Sec. 13(2). 


If a buyer prevents the fulfilment of 


Ta Š +, the 
ma T a condition contained in th 
eontract, the condition becomes invalid. 


Example : 
Certain goods were promi 

made the essence of thi 

2nd June. The buyer 


2(1921) 3 K.B. 485 


ised to be delivered on Ist June, time being 


€ contract. The goods were delivered on t 
may accept the goods. 


Ë 
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Distinction between Condition and Warranty. 1. Condition 
main purpose of the contract. 


is a term which is essential to the 
It is subsidiary to the main pur- 


Warranty is only a collateral term. 
pose of the contract. 
2. Breach of a condition gives the aggrieved party a right to 
repudiate the contract. Tt also creates a right to get damages. Breach 
of warranty entitles the aggrieved party to claim damages only. 

3. A breach of condition may under certain circumstances, be 
treated as a warranty. But a warranty cannot become a condition. 

Consequences of Breach of Conditions— 

1. If a condition i to a right to treat the 


contract repudiated.—Sec. 
2. Repudiation of Contract before due date: Where either 


party to a contract of sale repudiates the contract before the date of 
delivery, the other may either treat the contract as subsisting and wait 


till the date of delivery, or tract as rescinded and 
sue for damages for the reach.—Sec. 60 


Consequences of breach of warranty— 
Jaim for damages but 


1. A breach of warranty gives rise to a cl $ 
not to a right to reject the goods and treat the contract as repudiated. 


—Sec. 12(3). i; ve 2 
2, Under certain circumstances a condition’ is to be treated as 
‘warranty’. —Sec. 13(1) and 13(2).—See above. 

3, Nothing in Section 13 shall affect the case of any condition or 
warranty fulfilment o i used by law by reason of impos- 
sibility or otherwise- ec. 13(3). It merely saves the rights of the 

e cases, to rely upon the impossibility as an excuse 


seller, in appropriat 
š PPR Ra by the buyer ve 


j gainst the seller the breach of warranty in dimi- 
nution or extinction of the price ; or 
(b) sue the seller for damages for breach of warranty, 
(2) The fact that a buyer has set up a breach of warranty in 
diminution or extinction of the price does not prevent him from suing 


for the same breach of warranty if he has suffered further damage.— 


Sec. 59. 
Implied conditions and warranties, A stipulation (or term) in 


a contract of sale of goods may be express or implied. Express terms 
are those which have been expressly agreed upon by the parties. 


3 Pollock and Mulla, Indian Sale of Goods Act. 
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i ds 
i those which have been enacted in the Sale of Goo 
A s to 17 of the Act contain a list of ee me 
warranties which are implied in a contract for the sale of goods, gee 
the circumstances of the contract are such as to show a different i 
tion. The implied conditions and warranties are stated below. 


IMPLIED CONDITIONS 


1. Condition as to title. There is an implied condition on Hi 
part of the seller that, in the case of a sale he has the Tight to thé 
the goods, and in the case of an agreement to sell, he will have 


right to sell the goods at the time when the property is to pass.— 
Sec. 14(a). 


Examples : 


(Ð R bought a mot 
had no title to the car, 


and R is entitled to ge 
Standing the fact that h. 
V. Divall rk: 

(i) If the goods deliyered can be sold only by infringing a trade man 
the implied condition of title is violated and the buyer can recove* 

.., damages. Niblett Ltd. y, Confectioner’s Materials Co.5 recht} 

(iii Ina Contract for the sale of shares there is an implied conditio 
that there is no encumbrance or charge on the shares in favour O 
a third party, Kissenchand y, Ramprotaps 


2. Sale by description. Where there j the sale 
of goods by description, there i ao es 


] s an implied iti the goods 
shall correspond with the description Seç Ep ee í 


Goods are to be sold by description wh tract con- 
tains a description of the goods to be ies s s s may 


be in terms of the physical characteristi ay simply 
mention the trade mark, trade name, nee gf the goods or may m 


rand, or label under which they 
are usually sold. A Sale of 50 boxes of 5< brand e or of 10 tons 
1 5 a sale of goods by desem In sue 
: €scription, In 
cases the goods supplied must be the same as’ the Poe described. 
Examples : i £ 
@ ut nutu cake was sold “not warranted F 
to such an extent (OPTa cake was adulterated with castor bea! 
O su th extent that it could not be described as copra ‘cake 
Held, ere was a violation of the implied condition and the buyer 
pp Was awarded damages. Pinnock Bros. v. Lewis & Peat Lidi, oi 
een a Th 53000 cases o canned fruits, each case to contain be 
tins, M delivered 3000 kases, but about half the cases cof 
tained 24 tins each. Although du market value of the 24 tin 
se) 2 K.B. 500 
6 


5 (1921) 3 K.p. 
C.W.N. 505 7 (1993) 3 at PN 


of copra 
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e as the 80 tin cases, it was held that the buyer 


cases were the sami 
Re Moore ë Co. and Landaueř 


was entitled to reject the ds. 
& Cos ; ae 
£ 3. Sale by sample. When goods are to be supplied according 
D a par agreed upon, the following conditions are implied.— 
ec. 17. 
(a) The bulk shall correspond W: 
(b) The buyer shall have a reaso! 
the goods with the sample. ` 
(c) The goods shall be free from any defect rendering them 
unmerchantable, which would not be apparent on reasonable exami- 
nation of the sample. If the defect is easily discoverable on inspec- 
tion and the buyer takes delivery aiter inspection, he has no remedy. 
I Merchantable—This term was defined as follows : “The article 
in such quality and in such condition that a reasonable man, acting 
reasonably, would after a full examination accept it under the cir- 
cumstances of the case in performance of his offer to buy that article, 
whether he buys for his own use or to sell again.” Bristol Tramways 


Co. v. Fiat Motors, Lid.” 


ith the sample in quality. 
nable opportunity of comparing 


yorsted coatings were sold by sample. It was found that 
hidden defect of the cloth which could not be detectea 

f it could not stanu 
fore unsalable. The buyer was held 


Example : 
Some mixed ¥ 


owing to a detec 
ble examination, 


j on reasona! 
ordinary wear and were there! 
to be entitled to damage. James ‘Drummond and Sons v. E. H. Van 
Ingen © Col 


4, Sale by sample as well as by description. When goods are 
sold by sample as well as by description, the goods shall correspond 


both with the sample and with the description—Sec. 15. 


Example : i i 
ple i agreed to sell to G some oil described as “foreign refined rape oi: 
warranted only equal to sample. Ç “The samples contained an admix 
ture of hemp oil and the oil delivered was adulterated in the same 
oil supplied was not rape oil and therefore the buyer 


way. Held, the 
was entitled to reject the goods. Nichol v. Godts2 


5, Condition as to fitness or quality. (Sec. 16). There i 
oor ad t Š Š is an 
implied condition as to quality or fitness for the pur; 
under the following circumstances only : panera ee uye 

A. Where the buyer expressly or by implication, mak 

! > e 5 
to the seller the particular purpose for which the goods are T 
so as to show that the buyer relies on the seller's skill or judgment. 
9(1910) 2 K.B. 831, C.A, 


8 (1921) 2 K.B. 519 
1 {1887) 12 A.C. 284 2(1854) 10 Ex 191 
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ipti ich it is in the course of the 
the goods are of a description which it is in š 
su ese to supply (whether he is the manufacturer or not) 


Examples : ` " s x isonous. J fell ill 
with tinned salmon which was poisono 

o i RE a died as a result of eating the salmon. Held, thet 

was an implied condition of fitness because the seller byo 

knew that the salmon was being purchased for consumption. na 
condition was violated by the grocer and damages were recovera 

Jackson v. Watson & Sons8 a } i a by F 

(i) M, a milk dealer supplied F with milk which was consumed Yie 

and his family. The milk contained germs of typhoid. F’s Wed 

was infected and died. Held, there was a breach of an a Ç 

condition of fitness and A was liable to pay damages. Frost v. 

Aylesbury Dairy Co. Ltd S.S. 

(iii) There was a contract to supply 500 tons of coal for me eat 

“Manchester Importer”, The coal supplied was found to be 5 

for this ship. It was held that the buyer was entitled ea 

damages. Manchester Lines v. Rea Lid.5 In this case it was A 

that a buyer relies on the skill of the seller when he makes kno Ais 

to him the purpose for which the goods are required and it 
circumstances are such that any reasonable seller would take 

that his judgment is being relied upon. ot 

(v) The plaintiff who was a draper and) had no special knowledge °% 

» Went to a chemist and asked for a “hot wate! 


bottle”. Held, that the bottle supplied must be fit for use as 2 
hot water bottle. Preist v. Last. 


B. An implied condition of fi 
tract of sale by 


C. When goods are bou, 


N ied conditi s are o! 

merchantable quality, that is, fit to ition that the good 
There is one exc 
goods, there shall b 


—If the buyer has examined the 
that examination ou: 


ç Po implied condition as regards defects which 
ght to have revealed. 
Examples of rule C.: 
(ü) Some motor-horns 
instalment was acc 
quantity of horns n . 
Held, the buyer was entitled to damaged owing to bad packing: 


u; i a 
(i) M asked for a bottle oe a Jackson v. Rotax Motor etc. 


8 (1909) 2 K.B. 193 4(1905) 1 KR 
5 (1922) 2 A.C. 74 6 (1908 see oe 
7(1910) 2 K.B. 937 s092) 2 eB 148 
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(iii) B wanted to purchase some glue. The seller showed him the 
glue which was stored in his warehouse in casks. B did not have 
the casks o| ned, which he could have done easily, but merely 
looked at the outside of the > The glue was ound to have 
defects which would haye been found out if B had inspected the 
contents of the ‘Held, there was no implied condition as to 
merchantable quality. Thornett & Fehr v. Beer & Sons.9 


THE DOCTRINE OF CAVEAT EMPTOR 
i pression which means, 


„„ Definition. Caveat Emptor is a Latin ex 
‘buyers beware”. The doctrine of caveat. emptor means that, 
goods after satisfying himself of their 


ordinarily, a buyer must buy 

quality and fitness. Jf he makes a bad choice he cannot blame the 

seller or recover dama igi 

at a time when goods Wer a 

therefore had every opportunity to satisfy himself as to 

of the goods or their a particular purpose, a; 

law it was presumed th 

even though he did not, he relied upon 
ions. Subject to certa trine of caveat 

ue na ion 16 of the Sale of Goods Act lays 


emptor applies to Indiz. Section 

down agi a contract for the sale o goods there shall be no implied 

condition as fo quality or fitness for particular purpose except Un ert 
d under that section. The exceptions are 


mentione 
e buyer relies upon the skill and judgment of the 
given under rule A above.) 

mplied condition oÍ fitness is annexed 


(b) Where by cust 
to a contract of sale. (Rule B above) - el 
is a sale of goods by description, there is am 
fit for sale. (See examples under 


the circumstances 
as follows : 


implied conditio 

rule Ç aboa e seller is guilty of fraud. A contract of sale of 

ust satisfy all the essential elements of a contract and there- 

t of the buyer was obtained by fraud, the seller is 
i f caveat emptor. 

der any of the four exceptions noted above, 

penalty if the goods purchased are found 


the seller is no 
to be unfit by the buyer for the purposes he had in mind. 
Jes. Para 2 of Section 16(1) of the 


The case of pater z 
Sale of Goods Act provides that “in the case of a contract for the sale 
fied article under its patent or other trade name, there is no 


implied condition as to its fitness for any particular purpose.” Thus 
“cotton cleaning machine” and is sold 


in the market, there is no implied undertaking by the seller 
that the machine would clean cotton. Tf a buyer writes to a manu- 
9 (1919) 1 K.B. 456 1 Pollock & Mulla, Indian Sales of Goods Act. 
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i hines”, he 
z e one of your patented cotton cleaning mac 
EL oie if he finds the machine pass. i But af the biyar 
facturer to supply a machine which will cle: n H 
E ie idee of the manufacturer and if the machine supplied 
is found to be unsuitable, he can claim damages. 


Example : 


£ get quiet possession : The buyer shall have 
and enjoy quiet possession -of the gcods. [Sec. 14(b)]. Spe 

7 i session is likely to arise only where the ven e 
ight to transfer the goods, this clause may for 
regarded as an extension of the implied condition of title provided fo; 
by Section 14 (a). 


2. The goods must be 


or encumbrance, he W ll be entitled to recover the money from the 
Seller, 


3. Fitness of goods, required 
usage of trade: A warranty 


THE CONTRACT OF S 
The Sale of Goods Act deals Only with the Contractual liabilities 
of the seller, But the sell i 


LIABILITIES OF THE SELLER APART FROM 
ALE 


i s 
š Jury by a wrongful act. Such damage 
may sometimes be Tecovered by a third e 

seller never entered into 

below. 

7 les : 

“am (i) N sold to C a tin of disinfectant 
dangerous to Open the ti 


2(1925) 1 K.B. 260 


' e 
fant powder knowing that it would by 
n without special care. C without kno 


* Pollock & Mulla, Indian Sale of Goods Act. 
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ledge of the danger, opened the tin, whereupon the pow 
into her eyes and injured them. C sued SE eager tela, N 
should have warned C of the possible danger and having failed to 
do so, was liable to pay damages. Clarke v. Army Navy Co- 
operative Society Lids 


(i) The plaintif went to a restaurant with a friend and ordered a 


ufactured by the defendant. She drank 
the remainder was poured into the 
lass a decomposed snail appa with the liquid. For the 
and bodily shock, she filed a suit for damages 

ufacturers. Damages were granted. The House 
f goods intended for consump- 


at a manufacturer o; 
reasonable care that the goods are 


tion, is under a duty to take 
which render them noxious or dangerous. 


EXERCISES 


ment to sell’ and distinguish between the two. 


1. Define ‘sale’ and ‘agree 


(See WAG/I July 70; GA/1 May 70). 
Ja uy / Ne is an executed contract, whereas ‘an 


2. Is it possible to say that ‘a sa 
agreement to sell’ is an executory contract? (See C.A./I Noy. 71). 
8. How would you distinguish between a contract of ‘Hire-P : 
‘one of ‘Instalment Sale’ (C.U. B.Com. 61). urchase’ and 
4. Enumerate the differences between sale and hire-purchase. (C.U. B.Com. 


Hons. ’76) . a ays 

5. Define ‘goods’ and state the ifferent types of ‘ ds’, z 

June *75). 2 ‘goods’. (See WAC/1 
6. Explain the difference between a condition and warr: 

š condition be treated as a Seseli i eA 


circumstances can a breach of 
(C.U. B.Com. Hons. "70; See WAG/I Jan. '73, June '74). 
from a ‘warranty’ as used in the Indian Sale 


n 7, Distinguish a onduen pe 

of Goods Act, ani state the consequences or breach ot iti 

(C.U. B.Com. 72) - condition and warranty. 
8. State the conditions imp! 

tion; (ii) 
9. WI 

to its application to sale of goods? 
10. State when under 

Warena iG! cond Hons. '66) . 
11. ain the condition of fitness or i 

(Sce G.A./1 Nov. 774). quality and the exceptions to it 


41982) A.C. 562 6008) Ac. see 


Chapter 


TRANSFER OF OWNERSHIP 
2 


WHEN DOES PROPERTY PASS FROM THE 
SELLER TO THE BUYER? 


Sections 18 to 25 of the Sale of Goods Act lay down the a 
which determine when ownership of Property passes from the sel 
to the buyer. These rules may be summarised as follows : 


1. Unascertained Goods, When there is a contract for the a 
of unascertained goods, property in the goods is not transferred 
the buyer unless and until the goods are ascertained.—Sec. 18. 


agreement to sell 50 maunds out of a large quantity of rice in 
a godown does not make the buyer e 


00ds, the property Passes at such time as the 
Parties to the contract intend it to Pass. For the purpose of a 
regard shall be had to the term 
the case. If the intention of the parties cannot be otherwise deter- 
mined, the rules mentioned below 


3), Specific goods. Where there is a 
the sale of specific goods in 


in 
goods passes to the b tis made, fed it i 
material whether the time of Payment of the price or the time of 
delivery of the goods, or both, is Postponed.—Sec, 20, 
Property passes at the time of entering into the contract of sale 
if the following conditions are fulfilled 


s=: r 
n unconditional contract A 


(i) The goods are Specific goods. 


(iv) The parties t have not fixed a different time 
for the Passing of Property, 
1(1814) 2 M & S 397 


160 


~ qk... 
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Deliverable State.—Goods are said to be in a “Deliverable state; 
when they are in such state that the buyer would under the contract 


be bound to take delivery of them.—Sec. 2 (3). 


On the 4th January, 2 haystack lying on the seller's land was sold. It 
was agreed that the price was to be paid on 4th February, the 
haystack will remain on the seller’s land till 1st May and no hay was 
to be cut till the price was aid. The haystack was destroyed by 
fire. Held, the propeti in the haystack had passed on the making 
of the contract and the buyer must bear the loss. Tarling v. Baxter.* 


Example 5 


4. When seller has something to do. Where there is a contract 
Jler is bound to do something 


for the sale of specific goods and the se Í 
to the goods for the purpose of putting them into a deliverable state, 


the property does not pass until such thing is done and the buyer has 
notice thereof.—Sec. 21. 


The contents of a cistern of oil was sold, the oil was to be filled into 
casks by the seller and then taken away by the buyer. Some of the 
casks were filled in the presence of the buyer but, before the remainder 

d the entire quantity of oil was 


Example: 


could be filled, a fire broke out an 
destroyed. Held, the buyer must bear the loss of the oil which was 
t bear the loss of the remainder. 


ut into casks and the seller mus' 
Rugg V- Minetts 


5. When goods are to be measured, tested, etc. Whe 
is a contract for the sale of specific goods in a deliverable rat 
the seller is bound to weigh, measure, fest or do some ‘other act or 
thing with reference to the goods for the purpose of ascertaining the 
price, the property does not pass until such act or thing is done and 
the buyer has notice thereof —Sec. 22. 


le: ' 
Examp A certain quantity of bark was sold at a fixed price per ton. It 

feed that for determining the money PAPE RI Ane ious uae 
pou weighed od the agents of the parties. After a certain 
uantity was We? hed and taken away, AEC e veatelenl ets i 
flood. Held, the toss ot tl liable to pay for the part taken ay 
by him and the loss of the remainder must be borne by the sell 4 
Simmons V- Swift* RA 


6. Unconditional appropriation. Unconditional appro riati 
means doing something which identifies and determines the PE NT 
to be delivered. Property passes when such unconditional appro- 
priation js made by one party with the consent of the other. 

2 (1827) 6 B & C 360 
11826) 5 B # C 857 


sm : ct (14)—11 


311 East 210 
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Where there is a contract for the sale of unascertained on fotar 
oods by description and goods of that description an 7 i 
C sliyerabia state are unconditionally appropriated to the contrac sere 
‘by the seller with the assent of the buyer or by the buyer es he 
‘assent of the seller, the Property in the goods thereupon pases eq 
buyer. Such assent may be expressed or implied, and may be gi 
seither before or after appropriation is made.— Sec. 23 (1). 


i i tained 

G sold to P, 140 bags of rice out of his stock (sale of unascer 
goods), After the Price was paid G sent a delivery order for 195 bags 
i © remaining 15 bags were ey 7 
delivery at his warehouse. P sent for the 15 bags after Anon E 
month, when it was discovered that the bags were stolen. 7 


there was unconditional appropriation of the 15 bags by the seller, 
there was im lied consent o th 


he did not o Ject) and therefore Property in the 15 bags has Pas 
to the buyer. He must therefore bear the loss and is not Geer 
to get back the Price paid by him for them, Pignataro v. Gilroy: 


Sadi? ors not reserve the Tight of disposal, he is deemed 
to have (2) ditionally appropriated the 800ds to the contract.— 
Sec, 23 (2), 


i e n the seller delivers the goods to 8 
cartier for being taken to the buyer, there is unconditional appropria 


I ; Ul Property passes to the buyer. To this rule 
there is one exception : 


i Property does not ass if the seller reserves 
the “right of disposal” of the good p 


es 
š such rty pass 
when the Conditions are fulfilled Phrases ithe peny 


: Ç . d 
n intention to reserve the right i resume 
when a Bill ot Ladis ght of disposal may be pi 


or a Railw, i deliver- 

able a the ee ies ‘the seller, ay Receipt makes asas iss 
When the Bill of Lading or the Rai i the goon: 

and the Bill of Exchange foe the TA a Lid thee the a 
of Lading or the Railway Receipt js deliverable to the buyer only 
when the Bill of Exchange jg accepted cr paid, the buyer is bound we 
return the Bill of Lading or the Railway Receipt if he does not honout 
the bill of exchange. If he wrongfully retain the Bill of Lading © 
the Railway Receipt, the Property in the goods does not pass to him- 


5(1919) 1 K. B. 549, 
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Examples : 

(ü X sends certain goods by lorry for delivery to W, with Š 
tion of the right of disposal. The proren? passes Sav aah os 
as the goods are handed over to the carrier. 

X sends certain goods by lorry to Y and instructs the lorry driver 


GD) 
not to deliver the goods until the price is paid by Y t h 
driver, The property passes only when ate asta is Pid, ri 


Goods sent on approval or “on sale or return”. (Sec. 24). 


s are delivered to the buyer on approval or “on sale or 
s, the property therein passes to the 


8. 


When good 
return” or other similar term 


buyer— 
$ (a) when he signifies his approval or acceptance to the seller or 

does any other act adopting the transaction ; 
(b) if he does not signify his approval | or acceptance to the 
seller but retains the goods without giving notice of rejection, then, if 
turn of the goods, on the expiration 


a time has been fixed for the re 
of such time, and if no time has been fixed, on the expiration of a 


reasonable time. 


Examples : + 
xampi ivered some jewellery to X on sale or return. X pawned the 


() K del 
jewellery with A. Held, X’s act amounts to an acceptance of the 
sale transaction and hence A’s rights are protected. Kirkham v. 


Attenborough® 4 
were delivered to A on sale or return. A delivered 


(it) Certain goods w del 
the goods to B on similar terms, B' to C, and C to D. D lost the 
oods. Held, since A was unable to return the goods to the seller, 


the sale was complete and he must pay the price. Genn v. Wi 

y °: . . Winkel 

G) P sends certain books to Q on approval. does not return them 
or ask the seller to take them away, for six months. He is deemed 


to have approved the sale and must pay the price. 
TRANSFER OF OWNERSHIP 


Sale of goods involves transfer of ownership of pro 

seller to the buyer. It is necessary to e T Ee from ti 
of time at which the ownership of the goods passes from thel seller to 
the buyer, because of the follow ng reasons : 

1. Risk pass with property.—The general rule is that risk passes 
with the property. If the goods are lost or damaged by accident or 
otherwise, then, subject to certain exceptions, the loss falls on the 
person who is the owner at the time when the goods are lest or 
damaged. 4 j 

2, Who can take action ?—When there is danger of the goods 
being damaged by the action of third parties it is the’ owner who can 


take action. 


6 (1897) 1 Q. B. 201 7(1912) 107 L. T. 484. 
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i i insolvency of 
t is the effect of insolvency ?—In case of insol 
a aes the seller it is necessary to know whether the goods 
will be taken over. by the Official Assignee. The answer gepeng, upos 
whether the ownership of the goods is with the party who has beco. 
insolvent. 


ing of risk, Section 26 lays down the rules regarding the 
Reed nent he. The general rule is that goods remain at the eae 
risk until the ownership is transferred to the buyer. After the le 
ship has passed to the buyer, the goods are at the buyer’s risk w nE 
delivery has been made or not. “Risk follows ownership.” ( 
examples given in pages 161-62). 
There are two exceptions to the rule stated above. dpe 
1. Where delivery has been delayed through the fault of eua 
the buyer or the seller, the goods are at the risk of the party in an 
as regards any loss which might not have occurred but for such fau ° 
The parties may agree that the risk will pass at a time diten 
ent from the time when ownership passed. For example, the se A 
may, in a particular case, agree to be responsible for the goods ev 
after the ownership has passed to the buyer. 


Destruction of part of goods sold, See examples in p. 148, and 
paragraphs 4, 5 and 6, p. 161. 


TRANSFER OF TITLE BY NON-OWNER 


General Rule. The general rule is that only the owner of econ 
can sell the goods. No one can convey to a transferee a better title 


than he himself has. If a Person transfers articles not belonging to 
him, the transferee gets no title. This 


Latin phrase, “Nemo quod qui non h 
give who does not himself 


© certain exceptions noted below. In each of a 
ho is not an owner, can give to the transfe: 


1. Estoppel. Under certain circumstances the true owner may 


m denying the seller’s authority A 
er of certain goods. X acts in such 


'S ownership. Thus Y gets a 200 
title to the goods even though he P E 
not their owner. 


Example : TEN a: ae 
P, the owner of certain machine , left th $ PREM 1 
A person named R who hadi oe em in the possessi 


tained a decree against Q, seized the 
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P took no steps for several months 


ds in asan of the decree. 
to claim the goods. He also conversed with R’s solicitor v i 
t mentioning his title to the ere he hen 


Be Coes withou! 
had the machinery sold in execution. It was held that P 
from denying that the machinery was Q’s. Pickard v. ipsa 
2. -Sale by a mercantile agent. Sale of goods by a mercantile 
urchaser even in cases where the agent 


agent gives a good title to the pi 
thority, provided the following conditions are satis- 


acts beyond his au 
fied —Sec. 27. 
(i) The agent is in possessi 
of title to the goods. 
Gi) Such possession is with the consent of the owner. 
ii) The agent sells the goods in the ordinary course of 
busines : Ayaan ik 
(iv) The pure aser acts in good faith and has no notice 
the agent had no authority to sell. ges 
[“Mercantile Agent” —Mereantile agent’ means an agent having 
in the customary course of business as such agent authority either 
ods for the purpose of sale, or to buy 


to sell goods, or to consign gO G 
he security of goods.—Sec. 2(9)1. 


goods, or to raise money on t] 
3. Sale by one of several joint owners. If one of P out 


owners of goods has the sole possession of them by Posi Cel 
co-owners, the pro ods is transferred to any person x 


perty in the go! Í 

buys them from such joint owner provided the buyer acts i 1 
ana without notice that the seller had no Sabon t ss coe 
4, Sale of goods obtained under a voidable 5 

the seller of goods has obtained possession heredi. genene Ste 
agreement but the agreement has not been rescinded at the S i 
sale, the buyer obtains a good title to the goods, provided he e o 
them in good faith and without notice of the seller’s defect of title 


Sec. 29. 


Examples buys a ring from Y at a low price b; 
s rice i 
Z R is an innocent aR without. Are te E e 
Z has a good title and Y cannot recover the Tini ATI tive title. 
the agreement with X is subsequently rescind ZE m him even it 
Tt is to be noted that the above section applies when th 
obtained under à voidable agreement, not when fhe good 
obtained under a void ot illegal agreement. If the of in 1 
1 Obito Tegal effect (void ab initio) the title to the ae 
and cannot be passed on to EET 


on of the goods or of a document 
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Example : A k Passen 
In Gundy v. Lindsay (see p. 50) goods were obtained by 
Toten was mai to be void. It was held that no title passed o e 
buyer though he was a bona fide purchaser for value and with 
notice of any defect in the seller’s title, 


5. Sale by the seller in possession of goods after sale. Where 
a person, having sold goods, continues to be in possession of the goo E 
or of the documents of title to the goods, a transfer of title by him © 
his agent by way of sale or pledge, gives a good title to the irano ee 
provided the transferee was acting in good faith and had no knowle os 
of the seller’s want of title.—Sec. 30 (1). The original buyers in suc 


cases can obtain damages from the seller but cannot recover the goods 
from the second buyer. 


Example : 
i M has 50 barrels of tobacco at a warehouse on the dock. The da 
warrant was issued to him, M sells the tobacco to J who layc 
the dock warrant to M but takes no step to have the toba a 
transferred to J' name. M subsequently pledges the tobacco SA 
delivers the dock warrant to C. Held, C, acting in good faith, w: 
acquire good title against J. Johnson v. Credit Lyonnais.9 


z by delivery, the possessor of the document 
to transfer or receive goods thereby represented. Sec. 2 (4)1 


subject to some lien or right of the 
seller (for example for unpaid price) the buyer may sell, pledge, or 
s a third part d give him 
good title, provided the following conditions RAR, 30(2)- 
(i) The first buyer is in Possession of f the 
y the goods or o 
ais of title to the goods with ihel consent of the 
(ii) The transfer is by the b ile agent 
acts sas y uyer or by a mercantile ag 
(iii) © person receiving the Same acts i ith an 
L 7 n good faith < 
ees Notice of any lien: or other right of the origin 
seller. 


Example: 


9 (1877) 8 C. P. D. 32 
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cond instalment of the price. X sold the 
d instalment was paid. It was held that 


there was a binding agreement b X to buy the goods and therefore 
a transfer by him to a bona fide purchaser for value without notice 


conyeyed a good title. Lee V. Butler.t 


X on payment of the se 
furniture before the secon 


7. An unpaid seller. An unpaid seller of goods can, under 
certain circumstances, re-sell the goods. The purchaser of such goods 
gets a valid title of the goods.—sec- 54, (See p. 177). 

8. Sale under the Contract Act. 

a) A pawnee may sell the goods of pawnor if the latter makes 
a default of his dues. The purchaser under such a sale gets a good 


title Sec. 176, (See p. 123). 
finder of goods can sell the goods under certain cir- 
cumstances. The purchaser gets a good title.—Sec. 169, Contract 
Act. (See P. 121). 

Cases not coming within the exceptions. It is to be noted that 
apart from the cases mentioned above, the general rule applies, and 
no seller can give a better title than he himself has. Some examples 


are given below. 


i) X found a ring. He made a reasonable search for the o' 

© Jid not find him. He then sold the ring to Y. Tt wad wae Abe 

the true owe can recover the ring from Y. Farquaharson Bros 
v. King & 02 š e 

ii) A horse was sold at a public auction. The hor: 

GD) roperty but this was not known to either the SWCtoneeE THR 
uyer. Held, the true owner can recover the horse. Lee v. Bayes.3 

(iii) B let out a motor car on hire to M at £15 per month . uwa 
agreed between the parties that M could purchase the Gab as 
ing in all £424 at any time within 24 months. After a few ay pay 
M pledged the car with C. B sued to recover the car fro oe hs 
was held that as M had only an option to purchase yt 
give a good title to C and hence B can recover thi » he cannot 
Motor Supply Co. v. Cox e car. Belsize 


Examples: 


EXERCISES 


ans ne rules or the specific SE indon oe ts pss the 
buyer. (See WAC/I January 71). N paS the 
contact ote when prope (CU Bom, TD e, ore, ot 
ane sile of goods, (Se Coa ane and agreement sel “an asad 

i ods pass on to the buyer? (GU. PGen Won ny title 


of unascertained go 
2 (1902) A. C. 825 


11898) 2 Q. B. 318 
3 (856) 18 C. B. 599 4(1914) 1 K. B. 244 
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5. (a) The general law is that no seller of Bonds 1am give the buyer of 
g tter title to the goods than he himself has. Explain. 
Boe D Tee there any Epione to the above general law? Jf so, what are 
they? (See WAC/I January ’70). T à 
a6) ee one Gane what one has not.” How does this maxim appy 
in case of sale of goods? Fully discuss. (C.U. B.Com. ’68, 76; See WAC/ 
June 73). 


7. Discuss the rules relating to passing of property in the goods under 
the Sale of Goods Act. (C.U. B.Com. Hons. 74) . 


8. “A vendor cannot pass a title in the goods sold better than he himselt 
has.” Explain this rule of law and point out the exceptions. (C.U. B.Com. 
Hons, ’72) . 

9. Problems: 

(a) A buys, by sample, 100 bales of “F 
to sample were delivered but the cotton was not “Fair Bengal Cotton”. Is the 
buyer entitled to reject the goods? Give reasons. (C.U. B.Com. Hons. '66). ` 

(b) A, a shipbuilder, contracts to sell to B for a stated price, a vessel lying 
in A's yard; the vessel is to be rigged and fitted for a voyage, and the price is 


to be paid on delivery. Has the Property in the vessel passed to B? (B.Com. 
Hons, '64) . 

(cd) A isthe owner of a 
be the owner of that pen and sell 
Hons. '76) , 


air Bengal Cotton" ; goods according 


en but he does not know that. X pretends to 
s it to A. Is it a valid sale? (C.U. B.Com. 


. buyer. I 


‘Chapter PERFORMANCE OF 
3 THE CONTRACT OF SALE 


DELIVERY 


Delivery means a “voluntary transfer of possession from one 
‘person to another.” —Sec. 2(2). Sir Frederick Pollock has defined 
“delivery” as “voluntary dispossession in favour of another.” 
The mode of giving possession is to be determined by the parties 
Delivery may be Actual, Symbolic or T 
1. Actual delivery occurs when the 


delivered ; the goods are physically handed 
his agent. 


Constructive. 
goods themselves are 
over to the seller or to 


2, Symbolic delivery occurs when the buyer gets the means of 
obtaining possession. nple: Certain specific goods were locked 
up in the godown and the seller gives the key of the godown to the 
t transfers possession and gives it actual control of the place. 
ructive delivery occurs when a change in the possessi 
thout any change in the actual and sible ayia 
he bill of lading with which goods may be Bien! 


3. Const 
of the goods wi 
the delivery of t 
Hurry V. Mangles? 

RULES REGARDING DELIVERY 


ods Act lay 
tters concerning 


The Sale of Go s down the following rules regarding 
the performance of the contract 


delivery and other ma 
of sale : 
It, Possession of Buyer. Delivery of goods sold ma; 
hich the parties agree shall be treated 9 cee 
putting the goods in the possession of the 
of any person authorised to hold them on his behalf.—Sec. 33 
2. Effect of part delivery: A delivery of part ) san 
progress of the delivery of the whole, has the ERER Be ieee j the 
purpose of passing the property in such goods, as a delivery of the 
Pinole ; but a delivery Ti pir of the goods, with an intention of 
Ee e whole, does not operate as a delivery of the 


Sale of goods Act, p. Ti 2(1808) 1 Camp. 452 
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1 Pollock and Mulla, 
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Examples : 


i) Some goods lying at a wharf, were sold and the seller instructed 

@ the USES E give delivery to the buyer. The buyer weighed 
the goods and took away a part of them, There is delivery of E 
whole. If the part remaining on the wharf is lost the loss wi 
fall on the buyer. Hammond v. Anderson. 3 


(i) X sold 5 bales of certain goods to Y. Y received and paid for one 


bale and refused to accept the others. This amounts to part 
delivery. Mitchell Reid Co. v. Buldeo Doss 


3. Application for delivery. Apart from any express contract 


the seller of goods is not bound to deliver them until the buyer applies 
for delivery —Sec, 35. 


4 Place of delivery. Whether it is for the buyer to take 
Possession of the goods or for the seller to send them to the buyer is 


part from any such contract, goods sold are to 
be delivered at the place at which they are at the time of the sale, and 
goods agreed to be sold to be delivered at the place at which they 
€reement to sell, or, if not then in existence, 
at the place at which they are manufactured or produced.—Sec. 36(1)- 
5. Time of delivery. (1) Where under the contract of sale 
the seller is bound to send the goods to the buyer, but no time for . 
sending them is fixed, the seller is bound to send them within a 
reasonable time.— Sec. 36(2). 
(2) Demand or tender o£ delivery may be tre as ineffectual 
unless made at a reasonable hour. What y a Sa hour is 4 
question of fact.—Sec, 36(4) 


6. Possession of a third erson. Wh t the time 
of sale are in the possession of A third p ere the goods a 


d U yun 
called Delivery bv š the goods on his behalf Sec. 36(3). This is 


7. Expenses of deli i es 
of and incidental to putting ie goods s sr he 


‘ [ i 
borne by the seller.—Sec, 36ers into a deliverable state shall b 


8. Delivery of thi : r 
delivers to mas ae Quantity. (1) Where the selle 


88 RR 763 4(1888) 15 Cal 1 
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If the buyer accepts the whole of the goods so delivered, he 
the contract rate.—sec. 37(2). 


PERFORMANCE fe) 


whole. 
shall pay for them at 


nt to right to cancel the 


Example : 
is not equivale: 


The right to reject the goods 

contract. If the buyer rejects the goods, the seller has a right to 
tender again the contract quantity subject to the terms and conditions 
of the contract and the buyer is bound to accept the same. Borrowman 
Phillips ë Co. Y: Free and Hollis ;® Vilas Udyog Lid. v. Prag 


Vanaspati® 
(3) Where the seller delivers to the buyer the goods he contrac- 
ted to sell mixed with goods of a different description not included in 
the contract, the buyer may accept the goods which are in accordance 
with the contract and reject the rest or may reject the whole.—Sec. 
37(3). i 
(4) The provisions of Section 37 are subject to any usage of 
trade, special agreement or course Of dealing between the partles— 
Sec. 37(4)- 
9. Instalment Delivery: c 
buyer of goods is not bound to accept deliver 


— Sec. 38(1). j 
(2) Section 38(2) provide 


(1) Unless otherwise agreed, the 
y thereof by instalments. 


s that where instalment delivery and 


separate payment for each inst as been agreed upon, and either 


y fails to perform his obligations about one of the instalments, 
of the whole contract or 


amount to U. 

ii) a severable breach for which damages can be claimed but the con- 
tract cannot be repudiated. The question is to be decided on the basis 
of the terms of the contract and the circumstances of the case. 

10. Delivery é Section 39 pro- 
vides that delivery of g carrier for transmission to the buyer 
or to wharfinger ‘or safe custody, is prima facie deemed to be delivery 
to the buyer. seller shall, unless otherwise authorised by the 
buyer, make a reasonable contract with the carrier or the wharfinger. 

not do so and the goods are lost or.damaged,: the buyer 
delivery as delivery to himself or may hold 


refuse t treat such 
the seller responsible for the damages. Tn cases of sea transit, in Cit- 
re it is usual to insure, the seller shall notify the buyer 


so that he car If the seller fails to do so, the goods remain 
k during t i 
The buyer has the right to examine 


minin: the goods. 1 
11. Ea s pose of ascertaining whether they are in confor- 


for the put 
en Te contract.—SeC-. 41. 


s q819) + QBD: 500 6 AIR 1975 Guj. 112 
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i ted the 
12. Acceptance. The buyer is deemed to have accep’ 
goods when hai intimates to the seller that he has accepted them, or 


14. Liability of Buyer. The buyer is liable to the seller for pa 
loss occasioned by his neglect or Tefusal to take delivery, and also fo; 
a reasonable charge for the care and custody of the goods.—Sec, 44. 


DUTIES OF SELLER OF GOODS 


1. Delivery. (1) It is the duty of the seller to deliver the 
goods and of the buyer to accept and 


with the terms of the contract of sale—Sec, 31, 
(2) Unless otherwise agreed, delivery of the goods and payment 

of the price are concurrent conditions, that i 

be ready and willing to give Possession of the 

change of the price, and the buyer shall b 


3. Damages for non-delivery, Where the seller wrongfully 
neglects or refuses to deliver the goods to the buyer, the buyer may 
Sue the seller for damages for non-delivery.—_ Sec. 57. 


. 4. Specifi Under certain circumstances in any 
Suit for breach of Contract to deliver Specific or ascertained goods, the 

Ourt may, if it thinks fit, on the application of the Plaintiff, by its 
ontract shall be performed specifically, The 
Power of the court to order specific performance in such cases is to be 
cS contained in the Specific Relief Act regarding 
ce of Contracts —Sec, 58. TELUR 


PERFORMANCE OF THE CONTRACT OF SALE 173 


DUTIES OF BUYER OF GOODS 


The buyer of goods has the following duties : 

1. Payment of price. He must pay the price of goods accor- 
ding to the terms of the contract.—Sec. 31. 

2. Compensation. If he wrongfully refuses to accept delivery, he 
must pay compensation to the seller.—Sec. 32, Sec. 42 and Sec. 56. 

3, Liability of Buyer. When the seller is ready and willing to . 
deliver the goods and requests the buyer to take delivery, and the 
buyer does not within a reasonable time after such request take deli- 
very of the goods, he is liable to the seller for any loss occasioned by 
his neglect or refusal to take delivery, and also for a reasonable charge 
for the care and custody of the goods.—Sec. 44. 

4, Interest and Special Damages. The seller or the buyer may 
recover interest or special damages in any case where by law interest 
or special damages may be recoverable. He may also recover the 
money paid where the consideration for the payment of it has failed. 

In the absence of a contract to the contrary, the Court may 
award interest at such rate as it thinks fit on the amount of the 


price— 
(a) to the seller in a suit by 

from the date of the tender o 

on which the price was payable, 

(b) to the buyer in a suit by him for the refund of the price 
in a case of a breach of the contract on the part of the 
seller—from the date on which the payment was made— 
Sec. 61. 

RIGHTS OF BUYER OF GOODS 

1. Buyer's right of examining goods. (1) Where goods are 
delivered to the buyer which he has not previously examined, he is not 
deemed to have accepted them unless and until he has had a reasonable 
opportunity of examining them for the purpose of ascertaining whether 

they are in conformity with the contract.—Sec. 41 (1). 
(2) Unless otherwise agreed, when the seller tenders delivery of 
d, on request, to afford the buyer a 


oods to the buyer, he is bound, 
reasonable opportunity of examining the goods for the purpose of 


ascertaining whether they are in conformity with the contract.—Sec. 


41 (2). 
a Buyer is not bound to return rejected goods.—Sec. 43. 
. 172, para 13. 
See P, Pa dy for Breach of Warranty—Sec. 59. See p. 152, 
para i. Repudiation of Contract —Sec. 60. See p. 153, para 2. 


him for the amount of the price— 
f the goods or from the date 
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5. Effects of Tax Changes. Where ina contract of sale mer 
is no stipulation for the payment of taxes or there was no tax SR a 
articles in question or where the contract is for the sale of goo ne 
paid, and, subsequently any customs or excise duty or any tax ° P 
sale or purchase of goods is imposed, increased, decreas 
remitted— 


(a) the seller may add to the price the amount of duty imposed 
or increased, and J t 

(b) the buyer may deduct from the price the amount of duty 
decreased or remitted. 


The aforesaid provisions will not apply if a contrary intention 
‘appears from the terms of the contract.—Sec. 64A. 


RIGHTS OF SELLER OF GOODS 


1. Remedies. Unpaid sellers have certain remedies, viz., Seller S 


Lien, Right of Stoppage in Transit, Right of Resale and Suit for the 
Price. (See p. 175). 


2. Enforcement of liabilities of buyer. The seller can enforce 


the liabilities of buyer for not taking delivery —Sec. 44. (See para 14, 
p. 173). 


3. Other rights. The seller has been given certain rights to 
the aggrieved party for the following reasons : Damages for onj 
delivery (Sec. 57), Remedy for breach of warranty (Sec. 59) ; repudia- 
tion of contract (Sec. 60) ; interest and special damages (Sec. 61); 
increasing of the amount 


of duty imposed or i Sec. 64A) 
See pages 173-74. y imposed or increased (Se 


EXERCISES 


1. Does the Indian Sal ji livery ? 
Wha os the rules? “See A ae for any rules as to delivery 
° qnumerate the duties of the seller in respect of ds. 

ç of goo i 
i 3. Sule the rights of a buyer in case of G@nshort anor (ii) delivery in 
excess of contract goods and (iii) delivery of contract goods together with other 
goods. (See WAC/I Jan 73). goods tog 
4, Problem; À agreed to sell to B 1200 ivered in 
A ton: plivere! 
monthly instalments of 100 ton each. After three ase: pee delivere 
A refused to deliver any further coal under the contr: a Di a the rights of 
4 and B after this refusal. (C.U, B.Com. Hons 698). iscuss 


Chapter | 
4 | REMEDIAL MEASUEES 


RIGHTS OF THE UNPAID SELLER 


'The seller of goods is deemed to be 


Who is an unpaid seller ? 
of the price has not been paid 


an unpaid seller (a) when the whole 
or tendered or (b) when a bill of exchange or other negotiable ins- 
trument has been received as conditional payment, and the condition 

has not been fulfilled by reason of the, dis- 


on which it was received 
honour of the instrument or otherwise—Sec. 45 (1). 


The term ‘seller’ includes any person who is in 
a seller, ¢.g., the agent of the seller. 

Suppose that goods worth Rs. 500 are sold. The seller is deemed 
to be an unpaid seller under any of the following circumstances : 

(a) If the whole of the purchase price (Rs. 500) is not paid on 


the due date. 

(b) If payment is made in the form of a negotiable instrument 
(bill of exchange or cheque) and the instrument is dishonoured. 

Unpaid Seller's Rights. Rights of an unpaid seller can be listed 
as follows, (1) against the goods—Seller’s Lien, Stoppage in Transit, 
Resale, and (2) against the buyer personally—Suits for Price, Damages 
and Interest. The rights are explained below. 

1. Seller’s Lien or Vendor’s Lien. (Sections 47-49). 

When can the right of lien be exercised? The unpaid seller of 
goods, who is in possession of them, is entitled to retain possession 
until payment or tender of the price in the following cases : 

(a) where the goods have been sold without any stipulation 


as to credit ; 
(b) where the goods have been sold on credit but the term of 
credit has expired ; 
where the buyer becomes insolvent. 
rding Seller's Lien : (1) The seller may exercise his 
he is in possession of the goods as 


the position of 


(c) 
Rules rega 1 
of lien notwithstanding that 


or bailee for the buyer. : 
(2) If the goods have been sold on credit, the seller cannot refuse 
to part with possession unless the term of credit has expired. 


right 
agent 


sold on Ist November on condition that the price is to be 
Ist December. The seller must give delivery. But if the 
t take delivery and the seller is in possession on Ist 


175 


joods are 
aid on 
yer does no! 


Example: 
P G 
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December, the seller can refuse to part with possession till the price- 
is paid. 


(3) Lien can be exercised for non-payment of the price, not for 
any other charges. 


Example : 


The seller cannot claim lien for godown charges which he had to incur 
for storing the goods in exercise of his lien for the price. 


(4) When an unpaid seller has made a part delivery of the goods 
he can exercise lien on the balance of the goods not delivered unless 


the part delivery was made under such circumstances as to show an 
intention to waive the lien, 


(5) The seller can abandon or waive the lien if he so desiree 
(6) The unpaid seller does not lose his lien by reason only tha’ 
he has obtained a decree for the price of the goods. 


Loss of right of lien: The unpaid seller of goods loses his lien 
thereon in the following cases : 


(a) Where he delivers the goods to a carrier or other bailee 
for the purpose of transmission to the buyer without rë 
Serving the right of disposal of the goods ; 


(b) when the buyer or his agent lawfully obtains possession 
of the goods ; and 


(c) by waiver thereof. 
2. The Right of Stoppage in Transit. (Sections 50-52) - a 
Explanation: When the buyer of goods becomes insolvent, an 
the goods are in course of transit to the buyer, the seller can resume 
Possession of the goods from the carrier. This is known as the right 
of stoppage in transit. 


Rules regarding the cou 
to be noted in connection with the right of st 


Gi) The right of stoppage in transit comes to an end as soon 
as the goods are delivered to the buyer or his agent. The carrier may 


i 
Some circumstances, 2-8», 


s he 
ta der wrongfully refuses to deliver the goods to t 
buyer, the transit is at an end, and the seller’s Tight is lost. 
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(iv) Where a part delivery has been made, the remaind 
goods may be stopped in transit unless it is shown that the DaN ‘ache 
very was made under such circumstances as to show an agreement 
to give up possession of the whole of the goods. 

Who is an insolvent? The term insolvent is used her 

i ¿ e to d 

a person who is financially embarrassed. It is not necessary n 
buyer should be declared insolvent by a court of law before the right- 
of stoppage in transit can be exercised. š 

The method of taking possession : The right of i 

in Ë : st 
transit is to be exercised by the seller by taking deial Sesen nO. by 
giving notice to the carrier to redeliver the goods to the seller. The 
canien, uppi such notice bing given, is bound to redeliver the goods 
to the seller or his agent. e expenses of redelive 
Bie celle ry must be borne 

3, The Right of Resale. (Sec. 54). The unpaid 

P 1 N . . TJ 
retained possession of the goods in exercise of his Heit of TENE 
has resumed possession from the carrier upon insolvency of the buyer. 
> 


can resell the goods : 
(a) if the goods are of a perishable nature, without any notice 


to the buyer, sue 
(b) in other cases after notice to the buyer, calling u š: 
i ithi RA, pon him to 
ay or tender the price within reasonable time, i 
the buyer to do so. , and upon failure of 
If the money realised upon such resale is not suffici 
ensate the seller, he can sue the buyer for the Pass ELE fons 
receives more than what is due to him, he can retain the excess 
A resale does not absolve the buyer from his liabilities toy 
pensate the seller for gamag he may have suffered. om- 
The person who buys the goods upon such resal 
title even if the seller has failed to give notice to the feet bayer good 
i£ no notice is given and the goods are sold, the seller cannot sue th 
first buyer for damages for breach of contract and must pay back Š 
the first buyer any profit which he has realised from the resal ck to 
the amount received in excess of the original price). e (ie, 
4, Suit for the Price. (Sec. 55). Where under a 
sale the property in the goods has passed to the buyer sa a of 
wrongfully neglects or refuses to pay for the goods according to whe 
terms of the contract, the seller may sue him for the price of the good e€ 
Where under a contract of sale the price is payable on a 3 ods. 
day irrespective of delivery and the buyer wrongfully neglects gen 
fuses to pay such prices me soler may ae him for the price although 
the property in the goods has not passed and the 
appropriated to the contract. goods have not been 
_ Suit for Damages. Where the buyer wrongful 
refuses to accept and pay for the goods, the seller Be reece or 
damages for non-acceptance.—Sec. 56. im for 


sM : CL (14)—12 
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6. Claim for Interest and Special Damages. The seller may 
recover interest or special damages in any case where by law ante 
or special damages may be recoverable. He may also recover the 
money paid where the consideration for the payment of it has failed.— 
Sec. 61. (See page 173, para 4.) 


“DISTINCTION BETWEEN LIEN AND STOPPAGE IN TRANSIT 


ppage in Transit is applicable to the insolvent 


1. The right of Sto 
But the right of Lien is applicable to all persons, solvent or 


buyer. 
insolvent, 


2. The right of Lien is applicable to goods which are in the 
Possession of the seller. The right of Stoppage in Transit is applicable 
to the goods which are in Possession of the carrier. 

. The right of Stoppage in Transit is applied to the buyer 
through the carrier, Therefore stoppage means the seller’s right to 
‘regain’ the goods. But Lien means the right to ‘retain’ the goods. Of 
course both the rights are applicable to goods only. 


CONSEQUENCES OF BREACH OF CONTRACT OF SALE 


In addition to the Tights given to the unpaid seller, the Sale of 
Goods Act gives the following tights to the 
there is a breach of contrac} 


1. Damages for non-acceptance.—Sec, 56. 


fen Tight of lien or stoppage in 
fý ast menti We 
of pledge or other disposition fi P E ss ight of 
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Where the transfer is by way of pledge, the unpaid seller 
require the pledgee to have the amount secured by the nee oe 
fied in the first instance, as far as possible, out of any other goods. 
or securities of the buyer in the hands of the pledgee and available 
against the buyer.—Sec. 59102): 


EXERCISES 


goods? “Hag he any remedy ag ee Cee aa RTT oe u 
PS SN ihe mente Ji vendors lien? H he cect a, Ve 
it lost? Has a vendor any power over goods SA meta hed ones 
Ps nas ane Distinguish between ‘yendor’s lien’ and ‘ : 
i oat a ay ee ACI T saa PCa 
inte Al seats, (CU. Bom Homa ce sess ts s 
Penta ob n Yea t usan a Us See CA May 70. 
eee ie Sale of Goods Act, what remedies are f i n 5 ie es, 
of a breach of contract? (See G.A./1 May '71). available in the event 
Ger EE A SI a Ra q ae U YN, 


LES 
Chapter AUCTION SA 
5 i 
I Act rega 
The following rules are contained in the Sale of Goods 
ding sale of 


p 3 cle 
goods by auction. Sec, 64. h lot is prima fa 
x here goods are put for sale in lots, G le ar 
deemed to be the subject of a Separate Contract o; aan NE aa 
he sale is complete when the auctioneer a manner, 
e the hammer or in other may. his bid. a 
until such announcement is made, any pad my a onenn as ig 
i i construe i 4 
efore acceptance, Wane man 
e hammer, or any other atte to repea 
as been held that it is Customary in this co iat 
the final offer three times, gra Bank v. Hamlin. ffer, it follows 
ince an offer can be refused, and a bid is an offer, other bid. 
Is not boun the final or any 


ents are 
ut? agreement. Such agreem from 
V. Jhowmull 2 ty put up inst 
ich are likely to Prevent the proper Tiy be aga no 
r value and to damp the Sale, would coran persons jic 

e public good, but n agreement between two or mo against PU 
i h other at an auction is not illegal or rd others. of 

Lachhman Das and others y, Hakim Sita Ram ee on beha 

A tight to bid may be reserved expressly by o 
Such right is e; 


ny one 
1 or a 

the seller, J Xpressly reserved, the seller 

person on his behalf may, bid at the auction. 


bid on 
k ight to z 
Š cre the sale is not notified to be subject to a rig es 
behalf of the i 


i 
bid h I 
(Koy DC se 
Seller, it shall not be lawful for the seller auctione? 
self or to emp] any person to bid at such sale, or for 
nowingly to e i 


; a 
rson > e 
e seller or any such Po nt by th 
may be treated as fraudu 


5. The sale may be notified to b 
price, Le., there i 


et 
r ups 
e subject to a a e ates be 
May ‘bela price below which the goods rice» 
sold Teserve pri may be kept Secret. to raise the P 
6. Š seller makes Use of pretended bidding 

the sale js Voidable at the option of the buyer, 

31890) 14 Mag 235 2 (1909) 36 Cal. 184 

SAIR 1975 Delhi 159 
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BOOK Hi. THE LAW OF PARTNERSHIP 


Chapter 


i NATURE OF PARTNERSHIP 


Application. The Indian Partnership Act of 1932 
1932) applies to partnerships created Seer Desn bene 
The Act is not retrospective ; it does not affect any right, title, interest 
obligation or liability acquired or incurred before the act came into 
operation in 1932. (Sec. 74). The Act is not exhaustive. It does 
not apply to joint Hindu family firms. 


a 
y/ THE ESSENTIAL ELEMENTS OF A PARTNERSHIP 


Definition and characteristics. Section 4 of the Partnership Act 
defines a partnership as follows : (“Partnership is the relation between 
persons who have agreed to share the profits of a business carried on 
by all or any of them acting for all.”) A partnership, as defined in the 
Act, must have three essential elements : 

1. There must be an agreement entered into by two or more 
persons. 

2. The agreement must be to share the profits of a business, 

3. The business must be carried on by all or any of them acting 
for all. 

1. Agreement. The first element shows the voluntary contractual 
nature of partnership. A partnership can only arise as a result of 
an agreement, express or implied, between two or more persons, Where 
there is no agreement there is no partnership. But a Partnership 
cannot be formed with more than ten persons in banking and twenty 
persons in other types. of business. A partnership with persons 
exceeding the above limits must be registered under a Companies Act. 

The term “person” does not include a partnership or a limited 
company. For example, a firm X cannot form a partnership with 
firm Y. Similarly company P cannot form a partnership with 
company Q. 

Partnership is not created by status. Section 5 states that. “The 
relation of partnership arises from contract and not from status.” In 
particular the members of a Hindu undivided family carrying on a 
family business, as such, are not partners in such business, 
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Example : 


heirs. 
i i umber of 

The sole Proprietor of a business dies leaving a n 

The heirs inherit the 


n i the 
stock in trade of the business angus re 
ers 
goodwill of the business but do not become partn 
is an agreement, 


as 
business 
express or implied, to carry on the 
Partners. Habib Bux V. Samuel Fitz CoA 


s 
4 there 1 
b it is not a partnership because 
But if two 


3 


- Agency, The third element 
Partnership, Tt stat 


r 
are agents as well partne 
on by all or by any one or More of them on behalf of patience ats bini 
as the authority to act on behalf of all and can, by hi 

all the Partners of the firm 


TS 
e othe 
;, „Each partner is the agent Gi E aw 
in all matters connected with th i 

Partnership h: 


ise In a true partnership, 
essential elem 


Ove must be present. ered group 
the Partnership Act lays down that (in determining whe Gira partnert 
Of persons is or is nota > Or whether a Person is or is n the parties, 
in a firm, regard shall be had to the real relation between 

3 by all Televant fa 
a 


cts taken together) 
Í the relevant facts tak, 
essential eleme: 


ing of profits, 
ç ement, viz., sharing O° Pinde 
a Satine profits may ee caraples 
is NO question of partnership. 
Ollowing Cases may be cited : interest and 
share of profits in lieu of in eae 
art-payment of tincipal, s 
(i) A a who Supe the conduct of a iba profits 
i ent that he will be paid out reby becom 
of the business. e creditor does not curi of Wards? 
is partner, Mollow March & Co. v. Cour emuneratiO 
i employee getting a share of Profits as r 
(iv) Share of profits given to workers as bonus. 
1 (1925) 98 All. L. J. 96) 


. 419 
2(1872) L. R. 4 P.C. 
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(v) Share of profits given to the widow or children of deceased 


partners as annuity. 

In all the above cases the third essential element i 
viz., agency, is absent. A creditor or an employee, or fae a 
children of deceased partners cannot bind the firm by any act done 
on behalf of the firm. Only those who have authority to bind the 
firm by their actions can be called partners. Thus, the most impor- 
tant test of partnership is agency and authority. x Ë 

e tests of a true partnership were first laid 
of Lords in the case of Cox v. Hickman. In that con aaa 
ferred his business to trustees with instructions to carry on the business 
and use the profits for paying his creditors. It was held that the credi- 
tors were not partners of the business. Section 6 of the Partnershi 
Act is a comprehensive restatement of the rule laid down in this a se: 

Circumstances which the court must take into consideratio Sth 
determining the existence of partnership: The court must take i a 
account all the relevant circumstances, ¢.g., the terms of the surement 
if any ; the conduct of the parties; the mode of doing business ; who 
controls the property ; the mode of keeping accounts; the manner 
of distribution of profits etc. zi 

Sharing of losses : Sharing of losses is a conse = 
nership rather than a test of partnership. Losses sequence Seabee 
in the definition of partnership as given in Section 4. But in deter- 
mining whether a partnership exists or not, the court must take into 
account how losses are shared. In Raghunandan v. Hormasji* it was 
held that partners may agree that one or more of them shall not be 

But such an agreement will be binding only among 


liable for losses. a 
themselves. All the partners will be liable to third parties for the 


debts of the firm. 
Who can be a partner ?— 
ert welt Under the Indian Partnership Act, a person may be partner 
i 2 pa m capacity to enter into a contract (“Capacity of parties,” 
_ 2. it follows that a minor cannot be a partner. But in an 
existing partnership, a partner can be admitted into a firm if all the 
partners agree. (See p. 199). Such a minor gets all the benefits of 


the partnership. 
A person who is of unsound mind cannot become a partner 


3: 
4. A woman can be a partner, married or unmarried. Of co 
a woman cannot be a partner if she is a minor or she is of eae 
mind. n 
5. Ina Company the capacity to enter into contract is determined 


d Articles of the Association of the company 


by the Memorandam an 
2(1949) 51 Bom 342 


1 (1860) 8 H. L. C. 268 


F PARTNERSHIP 
184 LAW O 


e 
ip. Therefor 
But a company cannot enter into a contract of partnership 

i . 

a company cannot become a partner of a firm 


artnership 
An alien enemy cannot enter into a contract of p 
with a citizen of India. (See p. 36). 


TIONS 

i PARTNERSHIP AND CERTAIN SIMILAR ORGANISA na eit 
and Co-ownership. Cc-ownership aie CKE 

Ownership. 4 and B jointly purchase a ene eek nership 

but not necessarily partners. The distinction e 

and partnership can be described as follows : 


n co- 

he rights of a 

ent of the other owners. T ss 

fed t y act done by the other owners 
always ari x 

eration 
house from their father, ey become P eI (See p. 1 80). 
the law of inheritance. Habib Bux v. Samuel Fitz & id arty withou 
co-owner can transfer his interest to a third p his inter- 
A partner can transfer + becouse 

but the transferee can neve re 

t her partners. 
out the Consent of the ot nership may 

A partnershi always implies a business. Co-cw 
exist without any busin, j 


è Se; 
: A idential hou 
ess, e.g., joint ownership of a resident 

ince co-ownershi 


ATA 

Spent by hi 
Similar circ 
Partne 


At ersons' 
tship and a Club. A club is an ‘association of p 
formed for Social Purposes, It diff 


s 
noney 
Partnership assets for s; e 
co-owner has no lier 


A follo- 
ers from a partnership in f earning 
wing respects— it is not a business ; there is no motive o 
Profits and Sharing them ; a member 
other memb 


of the 
of a club is not the agent 
S; a member į 


of the 
i IS HOt responsible for the gene resig- 
l participated in the transaction ; and, the peat 

mation of a member does not affect the existence of the club. 

` Partnership a 


e 
X by the Mitakhsara HUU Ge 
ma Detween such a rm and a contractual p 
ated as follows : 
ho; 3 


agree 
> A Partnership is created OY ership 
y firm ig created by operation of law. 
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of a joint family firm is the result of status, i.e., position of the person 
concerned as member of a joint family or coparcenary. 

2. Authority of members: In a joint family firm the manager 
or Karta has authority to bind the members by all acts coming within 
the scope of the joint family business but no other members has any 
such authority. In a partnership every partner has authority to bind 
the firm by his actions and can participate in the business of the firm. 

3. Liability of members: In a partnership every partner is 
liable to an unlimited extent for the debts of the firm. In a joint family 
firm only the Karta has unlimited liability ; the other members are liable 
only to the extent of their share in the joint family business. 

4. Position of minors: The minor members of a joint family 
are members of the firm from the date of their birth. In a partnership 
a minor cannot be a member, except in one special case. (See p. 198). 
The reason is that a partnership is the result of an agreement and a 
minor does not have capacity to enter into an agreement. 

5. Position of Women: A woman can be a partner under the 
Act. In a Joint Hindu family firm, a woman has no position. 

6. Number of Members: In a contractual partnership, the 
number of members must not exceed 10 in a banking firm and 20 in 
other kind of firms. There is no limit on the number of members in 
joint family firms. 

7. Death of members: The death of a member of a joint family 
firm has no effect on the firm. The firm continues with the other 
members. Ina partnership, death of a partner dissolves the firm, unless 


otherwise agreed by the partners. š SP Aran. ; 
8. Registration: Ina partnership registration is optional. A 


joint family firm does not require registration. in ' 

9. Dissolution and accounts : A member of a joint family firm 
when severing his connection with the firm cannot ask for accounts of 
past profits and losses, but a partner of a firm under similar circu- 


eae a A partnership is governed by the Partnership Act ; a 
: d by Hindu law. 


joint family firm is governe iw. ; | 
; U” HQ Partnership : The karta of a joint Hindu family and an 
undivided member of that family can join a partnership. But the 


Hindu undivided family cannot as such enter into a contract of partner- 
ship with another person or persons. Commissioner of Income-Tax, 


.B. v. bu. AR cae fe 
bia Eee body: A Hindu undivided family is a floating 
body. Its composition changes by births, deaths, marriages and 
divorce. r ; ; $ 

i wnership: In a joint Hindu family business no 
Ris ceil sai of ly can say that he is the owner of one-half, one- 


1AIR 1959 Supreme Court 1289 
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i i i erty is 
third or one-fourth. The essence of joint Hindu Pa ee 
unity of Ownership and community of interest, angr e s Malluoee 
members are not defined. Nanchand Gangaram Shetji v. 

li Sadalge and other.* ie A 
Maha Sere ane existence: A partnership is likely i i 
Precarious existence. Agarwal & Co. v. Commissioners o. 

2 


Tax. O 
PARTNERSHIP FORBIDDEN BY LAW 


ibit na- 
1. Section 11 of the Companies Act, 1956 REGIONS eps e 
tion of the partnership for the Purpose of carrying on tee purpose 
of banking with more than ten persons and for any other p 


ora - iness 
With more than twenty persons. If it is desired to carry on bus 
With more than 10 


. n- 
or more than 20 persons for banking and no 
banking business re 


spectively, a company must be formed. 
An agreement to for 


f 
š m a partnership, for the purpose o 
carrying on an illegal trade or 


a prohibited trade, is void. 


SOME DEFINITIONS 


Firm, Firm-name, Partner, 
Partnership with one another are 


and the name u 


into 
Persons who have entered in 


. r 
participates i the firm. A person becomes a partne 
only by agreement, 


join 
ormant, Sleeping or Nominal Partner: These paT Pusinesst 
the firm by agreement tut do not take any active part in the 

Their liabilities are Same as of Active Partners. 


ner’s 
The transferee of a share of a part 


e 
Name of a Partnership. The partners may select any firm-nam 
they please, subject to the following restrictions : imply 
) They must not Select a name which will fraudulently imp: 
that their business is the same as some other competing concern. hich 
“or ey cannot use words like ‘President’, ‘Royal’, etc. w 
will imply that the firm is enjoying the patronage of the state. 


TAIR 1976 Supreme Court 885 2 AIR 1970 Supreme Court 1343 


— 
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The names of all the partners may be used together as the firm- 
name or the name of any particular partner may be so used. It may 
happen that the name of a partner is used as the firm-name but that 
name is identical with the firm-name of a rival trader, This is not 
illegal. A man is entitled to use his own name for carrying on busi- 
ness even though it is identical with the name of another person carry- 
ing on a similar business. But if there is any fraudulent intention, 
he may be stopped from doing so. Turton v. Turton. 


Classes of Partnerships. Partnerships can be classified as below : 

1. Partnership-at-will. A partnership is called a partnership-at 
will (i) when the partnership is not for a fixed period of time and 
(ii) when no provision is made as to when and how the partnership 
will come to an end.—Sec. 7. 

A partnership-at-will can be dissolved whenever any partner 
chooses to do so. 

2. Particular Partnership. Joint Venture. A particular partner- 
ship is one which is formed for a particular adventure or a particular 
undertaking. (Sec. 8). Such a partnership is usually dissolved on 
the completion of the adventure or undertaking. 

3. Limited Partnership. In Great Britain, according to the pro- 
visions of the Partnership Act of 1907, a partnership may be formed 
in which the liability of all partners (except one) is limited. There 
must be at least one partner with unlimited lability. In India there 
is no such provision. In India the liability of all the partners must 


be unlimited. 

Partnership Property. The property of the firm includes all 
property and rights and interests in property originally brought into 
the stock of the firm or acquired by purchase or otherwise, by or for 
the firm, or for the purposes and in the course of the business of the 
firm, and includes also the goodwill of the business.—Sec. 14. 

; Thus, property of the firm means ( i) property originally brought 
in by the partners, (ii) property obtained while the firm was in business 
and (iii) the goodwill of the firm. j 
Unless the contrary impression appears, property and rights and 
interests in property acquired with money belonging to the firm are 
deemed to have been acquired for the firm. ; 

Application of the property of the firm: Subject to contract 
between partners, the property of the firm shall be held and used by 
the partners exclusively for the purposes of the business—Sec. 15. 

Examples of Partnership Property : A partnership is formed 
with X, Y and Z as partners. X contributes to the stock of the firm 
a plot of land, Y a motor lorry and, Z the sum of Rs. 10,000. Subse- 
quently the firm purchases, out of its earnings, a house. All these 
properties, and.the goodwill of the business, are properties of the firm. 


11889) 42 Ch. D. 128 
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Goodwill of a firm n ei 
of partnership it is provided that the partnership shall not be disso 


has built up with its customers and the 
reputation it has gained. that 
“Goodwill, T apprehend, must mean every advantage. ..... 
has been acquired by the old firm ; 


Connected with t 


; i er 
Tm in carrying on its business, wheth 
Carried on, or 


business is the whole advantage of the aoe 
Connexion formed with customers together with ame such 
Mstances, whether of habit or otherwise, which tend to ma siness 
Connexion permanent, It represents in connexion with any hic h the 
or business Product the value of the attraction to customers whic 
name and reputation Possesses.”_Halsbury. 
5 G oodwill is 
artnership Act = 
dissolution, the goodwill shall, subject to conttact between the p y 
ners, be included in the assets and it may be sold either separa 
or along with other Property of the firm. (See Ch. 3.) ; 
The Partnership A reement, The agreement to CADA (eel ae 
ness in Partnership e oral or in writing. If it is in peel ia d 
document in Which the terms ‘are incorporated is called the 
Partnership. i 
o tnership Gual contain exhausts 
ding matters, Concerning the business and the rela Tu: 
© partners. ° following matters are generally inc of 
ed: name and address of the partners; firm-name; nature of 
business ; place of business and the business address; duration ital 
the Partnership and issolution ; the amount of iota 
© contributed by each Partner ; the share of profits to be Ek 
ent ; the powers of the parn 
a partner can retire ; expulsion of partners; in 


š (1971) 1 SCA, 


16 (Supreme Cour 2 (1859) 28 L. J. Ch. 841, 845 
Laws of England, sÑ Edition, p. 300 ae 
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REGISTRATION OF FIRMS 


The registration of a partnership is not compulsory. Therefore 
an unregistered firm is not an illegal association. But an unregistered 
firm suffers from certain disabilities and therefore registration is nece- 
ssary for carrying on business. 


The formalities of registration. (Sections 56-71). The regis- 
tration of a firm may be effected at any time by sending by post or 
delivering to the Registrar of Firms of the locality, a statement in the 
prescribed form and accompanied by the prescribed fee, stating the 
following particulars ; (a) the firm-name, (b) the place or principal 
place of business of the firm, (c) the names of any other places where 
the firm carries on business, (d) the date when each partner joined the 
firm (e) the names in full and permanent addresses of the partners, and 
(f) the duration of the firm. 3 

The statement shall be signed and verified by all the partners, 
or their agents specially authorised on this behalf. On receipt of 
the statement and the fees, the Registrar records an entry of the state- 
ment in the Register of Firm and the firm is thereupon considered to 
5 EEE a in any of the above particulars have to be recorded. 

The Register of Firms can be inspected ang copies of entries 

n on payment o: e necessary fees. 

A Une ection 56 oi the Act, the Government of any State may, 
by notification, declare that the provisions relating to the registration 
of firms shall not apply to the State or any part thereof. 

i egistration, A firm may, be registered at anytime. 
But ime for Ren firm cannot file certain suits. (Sce below). A 
firm must be registered before it can file suits or claim set-off. A 
firm can be registered even after the partners have agreed to dissolve 
the firm. 

Consequences of non-registration. (Sec. 69). An unregistered 
firm and the partners thereof suffer from certain disabilities : 

1. A partner of an unregistered firm cannot file a suit (against 
the Aim. or any partner thereof) for the purpose of enforcing a right 
arising from contract or a right conferred by the Partnership Act. 

2. No suit can be filed on behalt of an unregistered firm against 
any third party for the purpose of enforcing a right arising from a 
Pas An unregistered firm cannot claim a set-off in a suit. [‘Set- 
of? means a claim by the defendant which would reduce the amount 
of money payable by him to the plaintiff]. ent í 

The effect of Section 69 is (i) to bar all suits by an unregistered 
firm against third parties for the enforcement of rights arising from 
contracts, and (ii) to bar all suits between partners ¿nter se for the 
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i i its in 
enforcement of partnership rights. The section does not bar, pe 
respect of torts, i.e., civil suits for damages for the violation of a aaa 

Exceptions: There are certain exceptions to the rules s 
above. 


1. A partner of an unregistered firm can file a suit for the dis- 
solution of the firm and for accounts. eee 4 

2. Suits can be filed for the realisation of the properties of a 
dissolved firm even though it was unregistered. 


3. The Official Assignee or Receiver can realise the properties 
of an insolvent partner of an unregistered firm. 


4. There is no bar to suits by unregistered firms and by the 
Partners thereof in areas where the provisions relating to the registra- 
tion of firms do not apply by notification of a State Government under 
Section 56. 

5. An unregistered firm can file a suit (or claim a set off) for 
a sum not exceeding Rs. 100 in value, provided the suit is of such 
a nature that it has to be filed in the Small Causes Court. Proceed- 
Ings incidental to such Suits, e.g., execution of decrees, are also 
allowed. 


OAD unregistered firm suffers from certain disabilities but it 
is not an illegal association, 


Therefore registration of a firm is optional. 


EXERCISES 


1, What are the essential elements of Partnership? Define Partnership. 
(See C.A./I Nov. 70) . 
2. Must a firm be registered? What are the effects of non-registration of 
a firm? (C.U. B.Com. ’64, ‘69, '74; Hons, "13; See C.A./I Nov. '70). 
gistration of a firm. (C.U. B.Com, '72) . 
a partnership firm and a Hindu Joint Family 
business. (C.U. B.Com. '63, '66; Hons. 63) . g 
5. Define partnership, ou distinguish a firm from a company? 
What arè the principal differences between a see family smal i partnership ? 
6. How far can a partner of a fi idered f the other 
partners? (C.U. B.Com. ’61; Hons. ’64, '69) , T ENERO 
Define a partnership. What is the test of determining whether a 
Ú i (C.U. B.Com. ea 188): 
t +. í 
Ownership. (C.U. B.Com. Hons, ’68) . bea ras ae 
À p Property? Distinguish it fr longing 
to partners (See G.A./I Noy. '75) J RT saa es PPRT DEERE 
Goodwill. (C.U. B.Com. '64). 


ll. “Sharing of rofit is onl i 3 ; ip” Discuss 
(See C.A.JI Ne. 75). Y Prima facie evidence of partnership.” Discu 


e sole owner of a firm. He admits Y as a partner on the follo- 
Ins not to bring any capital ; (i) Y is not to be responsible for 
De is to receive Rs. 200 p.m. in lieu of profits; and (iv) Y is to 
wers of a tner. i 5 a rm. 
{C.U. B.Com. Hons, '67) PEST ner. Discuss the legal position of Y in the fi 


wing terms; 


